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THE EDITORIAL INTRODUCTION: THE BEST
INTEREST OF UNACCOMPANIED MINORS
BETWEEN THEORY AND PRACTICE
Mateja Sedmak, Zorana Medarić, Blaž Lenarčič, Tjaša Žakelj

This book is dedicated to children and young people who for various reasons, voluntary or involuntary, with or without the support and help of family, left their homes and countries in search of a safer and better life elsewhere –
a life without fear or persecution, an ordinary and “normal” life. When discussing
the topic of children on the move there are several important aspects to consider,
such as legal/illegal border crossing, reasons for immigration, issues of safety, the
relationship with the host countries, institutions and professionals etc. The very
core of the problem is the fact that these children travel alone, without parents and
often without any other person to take care of them. In accordance with all international documents, conventions and directives of children rights (Convention
on the Rights of the Child, a General Comment No. 14 on the Rights of the Child,
EU Agenda for the Rights of the Child etc.) all children regardless of nationality,
gender, class etc. have very basic rights which stem from the very fact that they
are minors. Children are vulnerable, migrant children even more so. When the
migration of children occurs without the presence or supervision of parents or
custodial caregivers, the children face several severe risks and threats.
Regardless of all child-protection related international conventions and
guidelines it seems that treatment of unaccompanied minors is not as it could
and should be. This book is an attempt to reveal the weaknesses and errors of
institutionalised systems of selected European countries in facing the problem
of unaccompanied children and young people on the move. We attempt to
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address the rights of unaccompanied minors through the lens of migration and
asylum processes and to expose the gaps in the existing system.
The theme is currently of paramount importance – the 21st Century has
been characterised by several eminent authors (Castles, Bauman, Giddens,
Beck, Urry) as a century of mass migrations and intensive intercultural and
interreligious exchange. Current global events see more and more people
search for political, economic, and environmental shelter in other countries
and the ongoing European refugee crisis are only the beginning of upcoming
mass migration flows. The consequences of years of neo-colonial exploitation
and geostrategic political games on the African continent, the Arab world
and other parts of the world are being felt in Europe. As always in any conflict, it is the ordinary people who suffer the most. As Aspinall and Watters
(2010, 9) note for the UK: “The plethora of new laws, policies and operational guidelines introduced in the UK in recent years suggests a continuing
uncertainty as to how to address the issue of migration in general and asylum
seekers and refugees in particular. The popular conflation of asylum seeking
with associations of evasiveness and criminality and the consequent ‘culture
of mistrust’ has done much to undermine the legitimate efforts of those who
are genuinely seeking to escape from persecution.” The relevance and urgency of the need for improvement in the status of unaccompanied minors and
institutionalised treatments should be seen within this framework.
While the importance of particular care for children has been recognised since the Geneva Declaration of the Rights of the Child in 1924, the
issue of unaccompanied migrant children has gained more attention from
the 1990s on. Children seeking asylum were recognised as the most vulnerable group of separated children (Halvorsen, 2002). In 1997, the UNHCR for
example prepared Guidelines on Policies and Procedures dealing with unaccompanied children seeking Asylum and in 1998 the UNHCR and Save the
Children launched the Separated1 Children in Europe Programme aiming to
1
The Separated Children in Europe Programme uses the word “separated” rather than “unaccompanied” because
in their view it better defines the essential problem that such children face. Namely, they are without the care and
protection of their parents or legal guardian and, as a consequence, suffer socially and psychologically from this
separation (UNHCR, 2015).
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promote the rights and best interests of separated children seeking asylum in
Europe by establishing a shared policy and commitment to best practice at
national and European levels. The previously mentioned UN Convention on
the Rights of the Child and the guidelines were important implementation
tools of the programme (UNHCR, 2015; Halvorsen, 2002). While in recent
years unaccompanied migrant children have received attention in political
debates and policy making, there still exists little research that concerns them
and it is mainly focused on their situation as a vulnerable group (Wernesjö,
2011). Following Wernesjö from this perspective the existing research on unaccompanied asylum – seeking children can be divided into four categories:
organisation studies, focusing on the reception of unaccompanied children
(Kohli, 2005); studies focusing on childrenʹs rights (Bhabha, 2009); psychosocial studies focusing on their well – being, life – situations and emotional
problems (Groark et al., 2010; Seglem et al., 2014; Jensen et al., 2015) and
studies mapping unaccompanied childrenʹs backgrounds and child – specific
grounds for asylum (Hopkins & Hill, 2008 in Wernesjö, 2011). These studies,
however, often construct unaccompanied children as passive and vulnerable.
This perception of “passivity” is far from the truth, as demonstrated by Kohli
(2015) who claims that unaccompanied minors, far from being passive, are
in fact very active in their choices, intentions, decisions, as well as being very
active in applying diverse survival strategies while being on the move.
Since 2008, all EU Member States submit regular statistics on migration
and international protection to Eurostat, in accordance with Regulation EC
No. 862/2007, however statistics on unaccompanied minors in Europe are
not widespread or consistent, particularly since according to this regulation,
member states need only transmit data on unaccompanied minors who are
applicants for international protection and this therefore does not cover all unaccompanied minors (European Union, 2010a). In accordance with UNHCR
data in the period from 2006 to 2013 at least 113.000 unaccompanied children
have lodged asylum claims. In 2012 the highest number of asylum claims by
children was registered in Sweden (3.600) and Germany (2.100), followed by
Austria (1.600) and the UK (1.200). The UNHCR reports that internationally
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5.400 unaccompanied or separated children were recognised in 2012 as refugees or granted a complementary form of protection (UNHCR, 2013 in Kohli,
2014). According to OECD data, arrivals of unaccompanied minors have been
on the increase, particularly during the current refugee crisis. In 2014 there
were 24.000 unaccompanied minors in the EU who applied for asylum, which
comprised 4% of all asylum seekers in the EU. Note however, as previously
mentioned, that a significant number of unaccompanied minors do not apply
for asylum. Those who apply for asylum are in need of housing, education,
health care as well as integration into society, all of which represents an important challenge for EU countries (OECD, 2015) which needs to be addressed,
particularly due to the fact that the number of arrivals of unaccompanied minors has undoubtedly increased in 2015.

*

The following chapters will present the results of the international
project “In Whose Best Interest? Exploring Unaccompanied Minors’ Rights
through the Lens of Migration and Asylum Processes”2 which lasted from
2014 to 2015. The countries included in project consortium were: Slovenia
(University of Primorska, Science and Research Centre3 and Slovene
Philanthropy), Austria (University of Vienna), France (The National Center
for Scientific Research) and the United Kingdom (University of Brighton)4.
There were two broad objectives of the project, namely (1) to deal with
the conceptual aspect of the best interest of the child which is embedded in the
United Nations Convention on the Rights of the Child (UNCRC) including
analysis of legal, non-governmental, political, social aspects and unaccompanied minors’ views on the best interest of the child. There is a widely shared
opinion among the experts involved in various procedures dealing with children’s welfare that the best interest of the child should always be taken into
account and should be of prime importance in all processes in which a child is
2

The Project was co-funded by the PPUAM 2013 of the European Union and lasted from 2014 to 2015.

3

As a project leader.

4

Social Protection Institute of the Republic of Slovenia was the project evaluator.
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involved. The difficulty, however, is that the best interest of the child principle
is quite broad in nature and left to various interpretations – which can have
both positive and negative consequences. The positive aspect of such a broad
definition is that it allows one to validate “the best interest” in each single case
separately and thus truly and wholly take into account each individual child
and his/her best interest in a concrete manner, according to circumstances and
possibilities. On the other hand, such ambiguity allows for different interpretations on the part of various experts and a great deal of subjectivity, which can
be good when one is pro-child but very risky when policies are understood and
implemented in a less than child-friendly fashion.
The principle of the best interest of the child has been researched in
various contexts in legal decisions, such as cases of divorce or adoption
and has also been widely criticised as undetermined, ambiguous, offering
insufficient guidance for decision-makers and therefore leaving room for
different individual interpretations of the notion (Freeman, 2007; Skivenes,
2010). Marit Skivenes (2010) for example explores the decision – making
processes in the Norwegian courts in relation to forced adoption and the
application of the guiding principle of the best interest of the child as defined in Article 3 of the United Nations Convention on the Rights of the
Child through the theory of rational argumentation. Similar to other scholars, her findings show that decisions often depend on the individual preferences and values of the decision–maker. Additionally, the perspectives and
views of children are often not considered.
This was often found to be true when exploring the best interest of unaccompanied migrant children (Halvorsen, 2005; Bhabha, 2009). According to
Bhabha (2009), who studies migrant children, there is a discrepancy between
the theoretical rights of these children and the implementation of those rights
in practice. She refers to them as Arendt`s children in the sense that despite
their supposed rights, they are in fact stateless, since these rights are often not
implemented. “Arendt’s children regularly live their lives in the zone of exception. Where advocacy is weak, the rights holder weaker still, and political
will absent, de facto rightlessness is the norm.” (Bhabha, 2009, 449).
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Kate Halvorsen, who analysed the situation of unaccompanied minor
migrants a decade ago (2005), stressed the importance of the best interest of
the child being the primary consideration at all times as well as highlighted
the importance of coordinated efforts of the involved actors in identifying,
addressing and monitoring the protection issues concerning children. In
her view, already at that time there were sufficient guidelines, protocols on
how to act, but also a need for change in policies and practices in order to
align with them. In practice unaccompanied migrant children have limited
access to their rights, such as for example education (Walker, 2011).
According to Wernesjö (2011), who did an overview of the existing
research in the field, there exists a gap in researching young people`s own
perceptions, their perspectives of well-being, their own views on their situations, possibilities they have and obstacles they meet. This was one of the
important starting points of our research which also took into account the
perspectives of children and their views on their own best interest.
The second objective of the project, also addressed in the book, was (2) to
identify practical dimensions of the best interest of the child and best interest determination procedures regarding reception, asylum procedures, protection measures and return of unaccompanied minor migrants. Best interest determination
can be seen as a political and bureaucratic tool to assure the minors’ interests.
Many European countries have not yet introduced best interest determination
procedures into their national legislations or documents/recommendations for
dealing with unaccompanied minors. This gap again allows too much room for
arbitrary interpretation and implementation of the best interest of the child and,
in some cases, even allows discriminatory discourse and practices.
As seen both the best interest of the child principle as well as the best interest
determination are (1) undefined and often left open to different interpretation
and (2) when more concrete definition of the best interest principle can actually
be found in theory, practical application of the principle does not always follow.
The process and steps from theory to practice in applying the best interest principle and best determination (as presented in a recent UNHCR & UNICEF
publication) are presented in Figure 1 (UNHCR & UNICEF, 2014, 16).
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Figure 1: From Theory to Practice: Applying the Best Interests Principle
Best interests principle
Article 3.1. CRC

Action affecting
all children or
groups of children
Measures of a general
nature that inform and
affect the best interests
process for individual
children

Legislation

Policy

Actions affecting individual children
Measures to identify the bet interests
of the unaccompanied child

Best interests
assesments (BIA)
For all actions affecting
individual unaccompanied
and separated children as
part of a continuous process,
e.g. safe accommodation and
care, age assessments where
necessary, family tracing,
appropriate health and
educational provision

BIA safeguards
Examples:
• provision of a
representative/guardian
• legal advice/
representation
• access to complaints
mechanism
• interpreter
• child-friendly interviews
to ensure a child’s best
interests are a primary
consideration
• child participation

Process planning
Procedures

To decide which international
protection or immigration
process is in the best interest
to the child

Resource allocation
Best interest
determination (BID)

Additional BID
safeguards

A formal procedure to
determine a durable
solution for the individual
unaccompanied or separated
child, addressing the child’s
care needs and protection
needs resulting in a
recommendation regarding,
e.g. integration, a thirdcountry solution or return to
a country of origin or habitual
residence in the child’s best
interests

Examples:
• written reasoned
recommendations
• joined file
• multidisciplinary
• independent decisionmaking and an appeals/
review mechanism
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As seen in Figure 1, the measures that affect the best interest of unaccompanied children are those regarding legislation, policy, procedures and
resource allocation. In order to truly identify the best interest of the child, the
best interest assessment is of extreme importance. In accordance with this, it
is necessary to assess all individual actions which affect unaccompanied minors such as accommodation and care, tracing the family, age assessment etc.
Only after a thorough assessment and after the final decision is given
through which international protection will be applied can a formal procedure to determine a durable solution take place.
In the whole process of best interest assessment and decisions regarding the
best durable solution, several safeguards and precautions should also be in place.
The core of the project was comparative field research, which included
extensive interviews with the experts (governmental and NGOs) dealing
with unaccompanied migrant minors as well as interviews with unaccompanied minors and former-unaccompanied minors themselves5. A triangulation of experts and unaccompanied minors’ views and of the data of
existing national and EU legislation analysis exposes several problems and
gaps in the current system of migration and asylum process existing in
the countries dealt with in this study. Namely, in all four states there is no
formal process for determination of the best interest of the child, which in
practice leads to various and not always child-oriented solutions/actions.
This book presents the issue of unaccompanied minors, the principle “of the
best interest of the child” and the process of “best interest determination” as dealt
with in four different states: Slovenia, Austria, France and the United Kingdom.
The first chapter titled Implementation of Unaccompanied Minors’ Rights in
Slovenia: Analysis Based on the Best Interest of the Child Principle written by Tjaša
Žakelj, Blaž Lenarčič, Zorana Medarić and Mateja Sedmak addresses the issues
of implementation of the principle of the best interest of the child into legislation
Interviews were recorded, transcribed and interpreted in accordance with the qualitative methodology tools.
All partners were following the commonly defined grid. Before the interview all the informants (unaccompanied
minors and experts) received an information sheet and were fully informed about the project aims and methodology.
In particular, the minors were told that they could choose not answer the questions and to stop the interview
at any time. A consent form was also prepared by the project team, however not always used – to not put the
unaccompanied minors in an uncomfortable position. The anonymity of the informants was fully ensured.

5
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which stipulates the procedures and rights of unaccompanied minors in Slovenia
and the determination of this principle in practice. The authors focussed on the following four questions: (1) how the best interest of the child principle is integrated in
legislation concerning procedures with unaccompanied minors in Slovenia; (2) are
there any existing national guidelines which would focus on the use of the principle
and its determination in procedures with unaccompanied minors and (3) how best
interest of the child is determined in practice. This chapter will reveal that there is
no comprehensive and systematic approach to the protection of unaccompanied
minors. While the need to pursue their best interests as children and a particularly
vulnerable group is recognised in legal documents, in practice one sees a somewhat
different picture.
In the chapter The Best Interest of the Child in a “Two- Class-System”: Unac
companied Minors Asylum Seekers in Austria written by Ayse Dursun and Birgit
Sauer, the authors explore whether the best interest of the child is defined and
practised in Austria with regard to the services and care provided to unaccompanied minors. In addition to the identification of the main structural drawbacks
of the existing system, suggestions for improvements are also presented in order
to truly reach the realisation of the best interest concept. This chapter reveals the
existence of what the authors define as the “two class system” characterised by the
unequal opportunities and resources between Austrian children in out-of-home
care and unaccompanied minor asylum seekers. The existence of a “two class
system” is a consequence of the fact that unaccompanied minors are perceived
firstly as asylum seekers and only secondly as children. Moreover, most structural discriminations follow directly from this misconception.
In the chapter written by Corentin Bailleul and Daniel Senovilla Hernández
“How can a Judge Reject a Child Without Even Seeing his Face?” Failures in the
Interpretation and Implementation of the CRC Best Interests Principle Regarding
Unaccompanied Minors in France, the authors assess how Article 3 of the United
Nations Convention on the Rights of the Child (CRC) is taken into conside
ration by authorities when dealing with unaccompanied minors in the French
national context. The analysis of public and private social Welfare institutions,
courts of law and administrative authorities’ practices in France enable a better
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understanding of how these institutions actually interpret and put the best inte
rest principle into practice. In 2013 new regulation concerning the reception and
territorial relocation of unaccompanied children was enacted, and the authors
were able to verify the resulting changes and policy implementations and what
impact these changes have on the daily lives of migrant children.
In the following chapter Not the Best, not the Worst: Care and Processing of
Unaccompanied Children Seeking Asylum in the United Kingdom Jo Wilding and
Marie-Bénédicte Dembour examine the best interest of unaccompanied children
seeking asylum in the United Kingdom. The chapter reveals that while unaccompanied minors’ rights in the United Kingdom are well structured in theory, they are
often denied in practice for a variety of reasons. The existent situation is assessed
as not entirely negative, but there is still room for improvement. Firstly, the omnipresent anti-migrant policy trend means that in the United Kingdom (as in many
European countries) unaccompanied children are treated primarily as asylum
seekers rather than children. Another significant issue is the uneven distribution
of unaccompanied children in England which leads to a lack of available resources
(material, staff, accommodation etc.). The need for the establishment of the guardianship system which could formalise the role filled by “significant adults” is also
discussed; the changes to the asylum processes should be introduced to become
less adversarial in the cases of children. Change in the area of “family reunion” is
needed. According to the existing system in the UK, the right to family reunion for
children is not guaranteed, even if they have been granted refugee status.
Finally, an interview with a former unaccompanied minor follows. It presents
one subjective experience which reveals the shortcomings of the existing system
and the cruel reality faced by many anonymous unaccompanied minors who arrive in Europe daily in search of a safe and better life.

International Provisions Concerning
Unaccompanied Minors and their Best Interest
The rights and issues relating to unaccompanied minors and their best
interest are considered in various international documents, conventions
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and directives, the most important being produced by the United Nations
General Assembly and institutions within the European Union. In the follo
wing chapters specific and concrete national legislations will be presented.
What follows here is a short presentation of international documents dealing
with the best interest of the child principle.

United Nations Documents Regarding the Best
Interest of the (Unaccompanied) Children6
The best interest of the child is one of the underlying principles of the
Convention on the Rights of the Child 7, namely Article 3, Paragraph 1, which
gives the child the right to have his or her best interests assessed and taken into
account as a primary consideration in all actions or decisions that concern him
or her, both in the public and private sphere. Moreover, it expresses one of the
fundamental values of the Convention.
In the UNICEF’s Implementation Handbook for the Convention on the
Rights of the Child (Hodgkin and Newell, 2007), the third chapter concerns
best interest of the child. Even though the Working Group drafting the
Convention did not further discuss the definition of best interests, and by
2007, when the Implementation Handbook was published, the Committee
on the Rights of the Child had not yet drafted a General Comment on the
principle, in its first 10 General Comments issued between 2001 and 2007, it
alluded to the principle and in some cases set out quite detailed explanations
of the implications of applying it to individual children and/or to particular
groups of children in particular circumstances (see below). With relation to
unaccompanied minors, the Implementation Handbook gives some indication of what the best interest determination should consist of, by quoting the
Committee on the Rights of the Child, General Comment No. 6:
6
This and the next subchapter are based on the Comparative Analysis of the National Reports on the State of the
Art (Sedmak et al., 2015).
7
The concept of the “child’s best interests” is not new. It pre-dates the Convention and was already enshrined in
the 1959 Declaration of the Rights of the Child (Paragraph 2), the Convention on the Elimination of All Forms
of Discrimination against Women (Articles 5(b) and 16, Paragraph 1(d)), as well as in regional instruments and
many national and international laws.
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At any of these stages, a best interests’ determination must be documented
in preparation of any decision fundamentally impacting on the unaccompanied or separated child’s life. A determination of what is in the best interests of the child requires a clear and comprehensive assessment of the
child’s identity, including her or his nationality, upbringing, ethnic, cultural
and linguistic background, particular vulnerabilities and protection needs.
Consequently, allowing the child access to the territory is a prerequisite to
this initial assessment process. The assessment process should be carried
out in a friendly and safe atmosphere by qualified professionals who are
trained in age and gender-sensitive interviewing techniques. Subsequent
steps, such as the appointment of a competent guardian as expeditiously as
possible, serves as a key procedural safeguard to ensure respect for the best
interests of an unaccompanied or separated child ... (2005, 8).
In 2013, the Committee on the Rights of the Child adopted a General
Comment No. 14 on the Right of the Child to have his or her best interest
taken as a primary consideration (Article 3, Paragraph 1)8. The Committee
defines the best interests of the child as a three-fold concept (2013, 4):
1. a substantive right (the right of the child to have his or her best interests assessed and taken as a primary consideration);
2. a legal principle (meaning that if a legal provision is open to more
than one interpretation, the interpretation which most effectively
serves the child’s best interest should be chosen) and
3. a rule of procedure: whenever a decision is made that will affect a specific child, group of children or children in general, the decision-making process must include an evaluation of the possible impact (positive
or negative) of the decision on the child/children concerned.
According to the Committee, the concept of the child’s best interests is
complex, flexible and adaptable and its content must be determined on a
case-by-case basis:
8
United Nations Convention on the Rights of the Child. Committee on the Rights of the Children. General
comment No. 14 (2013) on the Right of the Child to have his or her best interests taken as a primary consideration.
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According to the specific situation of the child or children concerned,
taking into consideration their personal context, situation and needs.
For individual decisions, the child’s best interests must be assessed and
determined in light of the specific circumstances of the particular child.
For collective decisions – such as by the legislator –, the best interests
of children in general must be assessed and determined in light of the
circumstances of the particular group and/or children in general. In
both cases, assessment and determination should be carried out with
full respect for the rights contained in the Convention and it’s Optional
Protocols (2013, 9).
One of the most comprehensive guidelines on the formal determination
of best interest of the child is provided in UNHCR Guidelines on Determining
the Best Interests of the Child (2008). As stated in the preface of the provisional version of the Guidelines, released in May 2006 they:
Are a part of the commitment (Agenda for Protection Goal 6.2.) by
the UNHCR to disseminate materials on the rights of refugee children,
drawing on the Convention on the Rights of the Child and other international human rights laws. Information collected from a variety
of reports, including Annual Protection Reports, as well as through
participatory assessments, indicates that there is no consistency among
field offices as to when and how best interest determination (BID)
should be carried out.
/…/ The Guidelines identify the underlying principles that can be used
to construct a framework for ensuring compliance with the Convention
on the Rights of the Child in a formal Best Interests Determination
(BID). They set out the legal and other principles that will guide decision-makers in:
• When to make a formal Best Interests Determination;
• Who should make the determination and what procedural safeguards should be followed;
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•

How criteria should be applied to take a decision in a particular
case (2006, 3).

A short fact sheet on the best interests of the child and best interest
determination guidelines is available also in Children – BID guidelines information sheet, published by the UNHCR in June 2008.
Even though the concept of the best interest of the child might sound
straightforward, the experiences of and feedback from practitioners in the
field suggest that application in real-life situations can be challenging as considerations are often competing or even contradictory. As further implementation guidance was needed, the UNHCR developed the Field Handbook for
the Implementation of UNHCR BID Guidelines, published in 2011. The Field
Handbook offers more than details on how to implement the best interest
determination process for children: it goes beyond simply determining what
a child’s best interests are, as it also suggests how to create and carry out a
care plan that will serve those interests. According to the authors, the 2008
Guidelines remain the authoritative guide, but the Field Handbook is a complementary source of guidance which offers additional advice on how to carry out the best interest determination process in practice9.
In 2014, the UNHCR and UNICEF published a joint publication Safe
and Sound: what States can do to ensure respect for the best interests of unaccompanied and separated children in Europe. As stated in the introduction of
the publication:
The document aims to support States in the EU and EFTA in applying the best interest of the child principle as a primary consideration
when dealing with unaccompanied and separated children in their
territory. This document recognises that applying this principle may
take a variety of forms and thus does not seek to prescribe any one
set of structures or procedures. It does, however, offer suggestions of
9
“Best interest” rule is also described in earlier publications of UNHCR. cf. Refugee Children. Guidelines on
Protection and Care, 1994. Available at: http://www.unhcr.org/protect/PROTECTION/3b84c6c67.pdf.
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elements that States may choose to include so as to meet international legal standards and obligations (2014, 11).
The publication was primarily designed for use by policy makers and
public and private institutions in the EU and EFTA countries concerned with
the protection and well-being of unaccompanied minors, but it may also be
of interest to other actors in child protection systems such as lawyers, social
workers, representatives/guardians, the judiciary and children’s ombudspersons. As such, it probably represents the most comprehensive and elaborate
document in the field, providing legal and operational frameworks, defining
concepts and collecting good practices.

European Union Documents Regarding Best Interest of
(Unaccompanied) Children
Since the EU does not have any legislative capability in child protection,
Member States are, to a certain point, independent in establishing their
own child protection systems. To that end the promotion of the protection
of the rights of the child is an explicit objective in the Treaty on European
Union (Article 3(3)). The other important documents from the field are the
EU Agenda for the Rights of the Child and the periodical EU Action Plan on
Human Rights and Democracy which included programmes aimed at turning that treaty based commitment into practice. EU initiatives concerning
child protection generally focus on targeted interventions to address a specific dimension of a child’s situation. Although all provisions of the Charter
on Fundamental Rights of the EU (which all Member States have ratified)
equally apply to children, it is Article 24, which lays down that:
Children shall have the right to such protection and care as is neces
sary for their well-being. They may express their views freely. Such
views shall be taken into consideration on matters which concern
them in accordance with their age and maturity. In all actions
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relating to children, whether taken by public authorities or private
institutions, the child’s best interests must be a primary consideration. Every child shall have the right to maintain on a regular basis a
personal relationship and direct contact with both his or her parents,
unless that is contrary to his or her interests.
As evident, the international protection of children’s rights is rooted
in the values and principles of the 1989 UNCRC which was ratified by all
EU Member States.
In order to address EU Directives, focussing on the concept of the best
interest of the child as the primary consideration in all actions relating to
children, some of the main documents will be outlined next in chronological order. In 2003, the EU adopted the Council Directive Right to Family
Reunification (2003/86/EC), which aims to establish common rules of law
relating to the right to family reunification. The intention is to enable family
members of third-country nationals residing lawfully in the territory of the
EU to join them in the Member State in which they are residing. Article 5
of the Directive determines that application for entry and residence shall
be submitted to the competent authorities in order to exercise the right
to family reunification, and when examining an application, the Member
States shall have due regard to the best interests of minor children. In 2008
the Return Directive (2008/115/EU) was adopted. It sets common standards and procedures for returning third-country nationals staying illegally
in Member State territory, determines exceptions, and includes provisions
regarding children. The Return Directive stresses that among others the best
interests of the child should be a primary consideration when implementing
this Directive (Article 5). In Article 10 on the Return and removal of unaccompanied minors it is determined that: Before deciding to issue a return
decision in respect of an unaccompanied minor, assistance by appropriate
bodies other than the authorities enforcing return shall be granted with due
consideration being given to the best interests of the child. Finally Article 17
on the detention of minors and families reads as follows: The best interests
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of the child shall be a primary consideration in the context of the detention of
minors pending removal.
Due to the increase in the arrivals of unaccompanied minors to Member
States, the European Commission adopted the EU Action Plan on Unaccom
panied Minors (SEC (2010) 534). It was written for the period from 2010 to 2014.
This document identifies the need for comprehensive child protection systems
as one of the strands of preventive action. It calls upon the EU and its Member
States to regularly address child protection issues in human rights and migration
dialogues with third countries and calls for financial programmes to support activities aimed at protecting, assisting and integrating (unaccompanied) children
as well as post-return monitoring and follow-up. The action plan elaborates three
main strands for action: prevention, regional protection programmes, reception
and identification of durable solutions. The first step includes the prevention of
unsafe migration and trafficking of children. Within this step, the best interest of
the child principle is included in the context of the fight against human trafficking. The second of the planned actions stresses that Member States should:
Reinforce the capacities of third countries to combat trafficking in human beings, as well as to protect and assist unaccompanied minors
in accordance with the best interests of the child and international
standards and conventions, regardless of their nationality (2010, 7).
The second step of the Action plan includes reception measures and access
to relevant procedural guarantees that should apply beginning from the moment an unaccompanied minor is detected at external borders or on EU territory, until a durable solution is found. Within this part, the best interest of the
child principle concerns the issues of general accommodation and detention:
Unaccompanied minors should always be placed in appropriate
accommodation and treated in a manner that is fully compatible with
their best interests. Where detention is exceptionally justified, it is to
be used only as a measure of last resort, for the shortest appropriate
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period of time and taking into account the best interests of the child as
a primary consideration (2010, 9).
The third step of the Action plan (page 12) applies to durable solutions that
should be based ˝on the individual assessment of the best interests of the child˝
and shall consist of either: return to and reintegration in the country of origin/
granting of international protection status or other legal status allowing minors
to successfully integrate in the Member State of residence/resettlement.
With the purpose of ensuring that (among other vulnerable groups) unaccompanied minors have a dignified standard of living and that comparable living conditions are afforded to them in all Member States, the EU adopted the
Reception Conditions Directive (2013/33/EU). This directive sets standards for
detention conditions of (unaccompanied) children and for access to education,
provides rules on the protection of physical and mental health, requires Member
States to take into account age-specific concerns and to ensure adequate living
standards for children as well as access to rehabilitation services. It also provides
rules for the placement and tracing of the families of unaccompanied children.
The Directive determines: When deciding on housing arrangements, Member
States should take due account of the best interests of the child (Paragraph 22). In
addition, the best interest of the child is stressed in Article 23: The best interests of
the child shall be a primary consideration for Member States when implementing
the provisions of this Directive that involve minors. Member States shall ensure
a standard of living adequate for the minor’s physical, mental, spiritual, moral
and social development. In Article 23 the Directive addresses some guidelines for
assessing the best interests of the child. Within the best interest of the child assessment, Member States shall in particular take due account of the following factors:
•
•
•
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the minor’s well-being and social development, taking into particular consideration the minor’s background;
safety and security considerations, in particular where there is a
risk of the minor being a victim of human trafficking;
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•

the views of the minor in accordance with his or her age and
maturity.

Article 24 on unaccompanied minors stresses that Member States shall
take measures to ensure that a representative represents and assists the unaccompanied minor enabling him or her to benefit from the rights and
comply with the obligations provided for in this Directive: The representative shall perform his or her duties in accordance with the principle of the best
interests of the child.
Regarding suitable accommodation, the Directive in Article 23 determines that unaccompanied minors who make an application for international protection shall be placed: (a) with adult relatives, (b) with a foster
family, (c) in accommodation centres with special provisions for minors,
(d) in other accommodation suitable for minors. Member States may place
unaccompanied minors aged 16 or over in accommodation centres for
adult applicants if this is found to be in their best interests. It also determines that tracing the family members of the unaccompanied minor shall
be done whilst protecting the unaccompanied minors’ best interests.
Another important directive is the Asylum Procedures Directive (2013/32/
EU). It establishes common standards of the asylum procedure with the aim
of fostering efficient and fair asylum decisions and setting common quality
standards that also include special provisions for children. In Paragraph 33
it is determined that the best interests of the child should be a primary consideration of Member States when applying this Directive, in accordance with the
Charter of Fundamental Rights of the European Union and the 1989 United
Nations Convention on the Rights of the Child.
The next important document is the Directive (2013/33) which laid
down standards for the reception of applicants for international protection.
Article 23 explicitly states that in:
assessing the best interest of the child, Member States should in particular take due account of the following factors: (a) family reunification
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possibilities; (b) the minor’s well-being and social development, taking
into particular consideration the minor’s background; (c) safety and
security considerations, in particular where there is a risk of the minor
being a victim of human trafficking; (d) the views of the minor in accordance with his or her age and maturity.
Further Guarantees for unaccompanied minors found in Article 24 stipulates that Member States shall ensure that a representative represents and assists the unaccompanied minor. The representative shall perform his or her
duties in accordance with the principle of the best interests of the child and
shall have the necessary expertise to that end.
Last but not least, it is important to mention the Dublin Regulation
(604/2013/EU), which determines the EU Member State responsible for examining an application for asylum seekers requesting international protection under the Geneva Convention and the EU Qualification Directive, within
the European Union, emphasizing the best interests of the child. Namely, in
Paragraph 13 it is stipulated that the best interests of the child should be a
primary consideration of Member States when applying this Regulation.
In assessing the best interests of the child, Member States should, in particular, take due account of the minor’s well-being and social development,
safety and security considerations and the views of the minor in accordance
with his or her age and maturity, including his or her background.
In addition, specific procedural guarantees for unaccompanied minors
should be laid down on account of their particular vulnerability.
Article 6, which addresses guarantees for minors, determines that in
assessing the best interests of the child, Member States shall closely cooperate with each other and shall, in particular, take due account of the following factors: (a) family reunification possibilities, (b) the minor’s well-being
and social development, (c) safety and security considerations, in particular where there is a risk of the minor falling victim to human trafficking,
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(d) the views of the minor in accordance with his or her age and maturity.
In addition it is also determined that the Member State where the unaccompanied minor lodged an application for international protection shall,
as soon as possible, take appropriate action to identify the family members,
siblings or relatives of the unaccompanied minor within the territory of
Member States, whilst protecting the best interests of the child.
Regarding the determination of the responsibility of the Member State,
Article 8 stipulates that where family members, siblings, or relatives stay in
more than one Member State, the Member State responsible shall be decided
on the basis of what is in the best interests of the unaccompanied minor. In
the absence of a family member, a sibling, or a relative, the Member State
responsible shall be the one where the unaccompanied minor has lodged his
or her application for international protection, provided that it is in the best
interests of the minor.
It is of note that the provisions on unaccompanied minors are very
fragmented in nature and are included in several different EU acts and
regulations. A more systematic overview of the rights of unaccompanied
minors in the European context is presented in Table 1, prepared by Kanics
(2015). The table presents the articles included in the various directives and
regulations covering the areas of the UN CRS: (1) definitions (of minor/
child), (2) general principles (non-discrimination, best interest (BI), right
to be heard - right to information & interview), (3) civil rights and freedom
(identification, registration and documentation), (4) family environment
and alternative care (restoring family links, placement and treatment, rehabilitation and reintegration of victims of violence, assistance for victims of
trafficking/violence, reception staff specific training), (5) basic health and
welfare (access to health services, accommodation, rights of disabled children, right of social security, right to adequate standard of living/material
support) and (6) education, leisure and cultural activities (right to education and right to rest, play and participate in artistic and cultural activities).
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Table 1: Overview of Key Provisions on Unaccompanied Minors (CONNECT, 49
in Kanics, 2015).
UN CRC
Clusters

RIGHTS

CRC

Schengen Borders
Code (Regulation
562/2006)

MENTION OF THE CRC

Recast Reception
Conditions Dire
ctives (Directive
2013/33/EU)

Recast Asylum
Procedures
Directive
(Directive
2013/32/EU)

Recast
Qualification
Directive
(Directive
2011/95/EU)

Preamble (9)
(18)

Preamble (33)

Preamble (18)

Art. 2(d)

Art. 2(l)

Art. 2(k)

I. Definitions

MINOR/CHILD

Art. 1

II. General
principles

NON-DISCRIMINATION

Art. 2

BEST INTEREST (BI)

Art. 3.1

Preamble (9), (22),
Arts 2(j), 11.2, 23, 24

Preamble (33), Arts
2(n), 25.1(a), 25.6

Preamble (18), (19),
(27), (38), Arts 20.5,
31.4-.5

Art. 12

Arts 5, 9.4, 10.5 (in
relation to detention)

Preamble (22), Arts
8.1, 12.1(a), 19, 21
(general provisions),
25.4

Art. 22

Art. 23.2

Art. 34.1

Preamble (18)

Arts 21, 22

Preamble (22),
Art. 25.5

RIGHT TO
BE HEARD/
RIGHT TO
PARTICIPATION

RIGHT TO
INFORMATION

INTERVIEW

III. Civil rights
and freedoms

IV. Family
environment
and alternative
care

IDENTIFICATION AS CHILD/
UNACCOMPANIED CHILD

VI. Education,
leisure and
cultural activities
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Preamble (8)

Preamble (17)

REGISTRATION AND
DOCUMENTATION

Art. 7,8

Art. 6

Art. 25 (travel
documents)

RESTORING FAMILY LINKS

Art. 10, 22.2

Art. 24.3

Art. 31.5

PERIODIC REVIEW OF PLACEMENT AND TREATMENT

Art. 25

REHABILITATION AND
REINTEGRATION OF VICTIMS
OF VIOLENCE

Art. 19, 39

Art. 23.4

Art. 30.2

ASSISTANCE TO VICTIMS OF
TRAFFICKING/VIOLENCE

Art. 19, 39

Art. 23.4, 25.1

Art. 30.2

Arts 18.7, 24.4, 25.2

Art. 31.6

Preamble (40), (46),
Art. 30

RECEPTION STAFF SPECIFIC
TRAINING

V. Basic health
and welfare

Art. 6.2

ACCESS TO HEALTH
SERVICES

Art. 24

Art. 19

ACCOMMODATION

Art. 27.1-.3

Arts 21, 22, 24.2

RIGHTS OF DISABLED
CHILDREN

Art. 23

Arts 21, 22

RIGHT TO SOCIAL SECURITY

Art. 26

RIGHT TO ADEQUATE
STANDARD OF LIVING/
MATERIAL SUPPORT

Art. 27.1-.3

Arts 17, 18, 20, 23.1

Preamble (45)

RIGHT TO EDUCATION

Art. 28

Art. 14

Art. 27.1

RIGHT TO REST, PLAY AND
PARTICIPATE IN ARTISTIC
AND CULTURAL ACTIVITIES

Art. 31

Arts 11.2, 23.3

Arts 31.3, 32
Preamble (29)

Arts 20.3, 30.2
Preamble (45), Art. 29
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UN CRC
Clusters

RIGHTS

CRC
Recast
Dublin
Regulation
(EU
Regulation
604/2013)

MENTION OF THE CRC

Preamble
(13)

I. Definitions

MINOR/ CHILD

Art. 2(i)
1
Art.

II. General
principles

NON-DISCRIMINATION

Art. 2

BEST INTEREST (BI)

Art. 3.1 (13,
Preamble
(16), (24), (35),
Arts 2(k), 6,
8, 20.3

RIGHT TO
BE HEARD/
RIGHT TO
PARTICIPATION

III. Civil rights
and freedoms

IV. Family
environment
and alternative
care

RIGHT TO
INFORMATION

INTERVIEW

VI. Education,
leisure and
cultural activities

Art. 3.5

Art. 6.2

Preamble (9)
Preamble
(18)
(8), (22)

Preamble (33)

Art. 2(d)
Art. 2.6

Art. 2(l)
Embedded in
Art. 2(f)

Preamble (8)Preamble (7)

Preamble (5)

Recast
Return
Qualification
Directive
Directive
(Directive
(Directive
2008/115/
2011/95/EU)
EC)

Preamble(22)
(18)
Preamble

Art. 2(k)
Preamble(21)
(17)
Preamble

Preamble
(22),
Preamble
(8), (9),Art.
10(a)
Arts Arts
2(j), 11.2, 23, 24
(22), (23),
13, 16.2

Preamble
(33), Arts
Art. 5.5
2(n), 25.1(a), 25.6

Preamble(22),
(18), (19),
Preamble
(27),5(a),
(38),10.1,
Arts 20.5,
Arts
31.4-.5
17.5

Art. 4;
12
Art.
Preamble
(4), Annex XI
Implementing
Regulation
118/2004

Arts 5, 9.4, 10.5
Art. 11
Art. (in
5
relation to detention)
Art. 23.2

Preamble
(22), Arts
Art. 5.4
8.1, 12.1(a), 19, 21
(general provisions),
25.4

Art.7.1,
22 12
Arts

Art. 5

Art. 15

Preamble (35)

Art. 23.2

Art. 34.1

Preamble (18)

Art. 5.2

Preamble
(23)22 Art. 10(c)
Arts 21,

IDENTIFICATION AS CHILD/
UNACCOMPANIED CHILD

Preamble (22),
Art. 25.5
Art. 5.2

REGISTRATION AND
DOCUMENTATION

Art. 7,8

Art. 6

RESTORING FAMILY LINKS

Arts
6.4,22.2
8;
Art. 10,
Art. 1(7),
Annex II LIST
A(1)I, LIST B(1)
I Implementing
Regulation
118/2004

Art. 24.3

PERIODIC REVIEW OF PLACEMENT AND TREATMENT

Art. 25

REHABILITATION AND
REINTEGRATION OF VICTIMS
OF VIOLENCE

Art. 19, 39

Preamble
(18),
Art. 23.4
(22)

Arts 6.1, 7, 9

Art. 30.2

ASSISTANCE TO VICTIMS OF
TRAFFICKING/VIOLENCE

Art. 19, 39

Arts 13,
17 25.1Arts 6.1, 7, 9
Art.14,
23.4,

Art. 30.2

Preamble
(25) 24.4, 25.2
Arts 18.7,

Art. 31.6

RECEPTION STAFF SPECIFIC
TRAINING

V. Basic health
and welfare

Recast
Asylum
Schengen
Recast Reception
Directive on
Family
Recast Borders
Anti-
Procedures
Code
(RegulationTrafficking
Conditions Residence
DirecReunificaEurodac
tives (Directive
562/2006)
tion Direcpermits forDirective
Regulation
Directive
2013/33/EU)
tive
victims of (Directive
Regulation
(Directive
2013/32/EU)
human traf(Directive
603/2013)
2011/
36/EU)
ficking
2003/86/EC)
(Directive
2004/81/EC)

Art. 10(c)

Preamble (9),
(12); Arts 4,
10.3

Arts
10.2
Art.5,
31.5

Art.
Art. 31.2(a)
24

Art. 11.5
Art. 19

ACCOMMODATION

Art. 27.1-.3

Art. 11.5
Arts 7, 9
Arts 21, 22, 24.2

RIGHTS OF DISABLED
CHILDREN

Art.
Art. 32.1
23

Art. 11.7
Arts 21, 22

RIGHT TO SOCIAL SECURITY

Art 26

RIGHT TO ADEQUATE
STANDARD OF LIVING/
MATERIAL SUPPORT

Art. 27.1-.3

Art. 11.5
Arts
7, 9
Arts 17, 18, 20,
23.1

Art.
10.2. (45)
Preamble

RIGHT TO EDUCATION

Art. 28

Art. 14.1
Art. 14

Art.
Art.14.1
27.1

RIGHT TO REST, PLAY AND
PARTICIPATE IN ARTISTIC
AND CULTURAL ACTIVITIES

Art. 31

ACCESS TO HEALTH
SERVICES

Arts 7, 9

Art. 25 (travel
documents)

Art.
14.1(b) (40), (46),
Preamble
Art. 30
Arts 31.3, 32
Preamble (29)

Art.
Arts14.1(d)
20.3, 30.2
Preamble (45), Art. 29

Art. 10(b)

Arts 11.2, 23.3

Art. 17.3
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Toward a Durable Solution
To sum up some comparative research results, there is no formal procedure
determining the best interest of child in the countries dealt with in this book
(Slovenia, Austria, France and the UK) although this principle itself is incorporated into all four national legislations relating to children. Furthermore, best interest of the child is, at least on a normative level, the fundamental guideline in
every matter related to unaccompanied minors. In this sense best interest of the
child is realised through different legal institutions which are involved in the care
of unaccompanied minors. On a general level best interest of the child can be
defined as a durable solution of living in a safe environment. However its meaning
should be more specifically defined for each and every unaccompanied minor.
In contrast, the best interest determination is not prescribed and frequently not even explained. Its understanding depends on the interpretation of single individuals involved in the procedures. In practice this means
that best interest determination is frequently “not holistic”, but consists of
a series of best interest provisions (e.g. where will the minor be accommodated, who will be his/her guardian etc.). In order to achieve a certain level
of best interest determination, each state is attempting to find the best possible solutions in adapting existing legislation (as in the case with Slovenia,
Austria and the UK), or introduce guidelines derived from international
documents (as in France). The absence of a formal best interest determination procedure is problematic as it means that the implementation of the
best interest of the minor in practice actually depends on the benevolence
of individuals and institutions he/she encounters.
From the point of view of the experts who are actively involved in the
advocacy for the rights of unaccompanied minors, the features of a best
interest’s determination should (Kanics, 2015):
• be fully informed by the Convention on the Rights of the Child;
• be holistic (examining all rights and needs of the child);
• ensure the child’s participation;
• consider a range of solutions;
• be well documented including written reasoned decision (-/+);

30

THE EDITORIAL INTRODUCTION: THE BEST INTEREST OF UNACCOMPANIED MINORS BETWEEN THEORY AND PRACTICE

•
•
•

be multidisciplinary – to examine different aspects holistically;
be independent and impartial;
include the right to appeal and the possibility to reopen.

In order to establish more efficient and durable solutions regarding unaccompanied minors which truly take into account children’s needs and consider the best interest of the child the following changes should be introduced
in accordance with the results of our comparative research:
• In order to have an efficient formal process for the determination of the
best interest of child, each state should at first concretely define their longterm vision of unaccompanied minors protection. In doing so, they must
answer the basic question regarding what are the actual goals to be reached
and solutions to be found for the unaccompanied minor. Is the official
state policy to protect unaccompanied minors only until the conditions
in their countries of origin is safe enough for return or to adopt a policy of
long term full integration into the host society whose final goal is that unaccompanied minors remain? In order to implement either of these two
strategies, each government should consider its immigration policy.
• The contemporary care system for unaccompanied minors consists
of the engagement of several people (police, special case guardians,
interpreters, social workers, legal representatives etc.) in the procedures dedicated to and care for minors. On the executive level, such
organisation results in (1) the dispersion of responsibility and (2) an
inefficient information flow among all included experts. The formal
support system is consequently too fragmented and often ineffective
when organising status or educational opportunities, accommodation,
leisure activities etc. A more responsive support system for unaccompanied minors should be enacted in such a way one dedicated expert
takes care of a smaller number of unaccompanied minors the entire
way through the process. In this manner, the expert in question could
monitor the efficiency of all procedures and at the same time be fully
responsible for the overall situation of the unaccompanied minors.
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The rights of minor citizens and unaccompanied minors should be equal
in theory and practice. As frequently seen, the division between “us”
and “them” is omnipresent and resulting in the perception that “they are
children, but they are not our children”. According to constitutional and
other domestic law, unaccompanied minors and minor citizens often
enjoy equal basic rights such as, for example, the right to education and
medical care, but in practice differences are seen in the implementation
of these rights. Moreover, there are instances where discriminatory and
unequal treatment is actually legal, as in the case of financial support for
the “children without families”, when national children have the right to
higher financial support than non-national children.
The existing living conditions and activities of unaccompanied minors are not the finest, several general improvement are necessary in
the following fields:
Accommodation: the development of suitable accommodation facilities which would meet all the basic needs of unaccompanied
minors. Studies have revealed that the foster family system which
is present is some European countries is, from the minors’ perspective, the option with which are most satisfied. Establishing foster
families as one of the main forms of accommodation arrangements
for unaccompanied minors should be considered.
Food: improve the quality, diversity and quantity of meals, and take
into consideration intercultural differences. If possible, offer also
the possibility for unaccompanied minors to cook their own food
independently.
Health care: to introduce systematic psychological care/support,
taking into account language obstacles and intercultural differences. From the legal point of view all children are equal in access to
medical health care, but in practice this is not the case. It is necessary to ensure the full implementation of legal rights.
Education: in particular, increase the number of language lessons and
improve the school level assessment procedure. The introduction of
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instruction tailored to the needs of unaccompanied minors is necessary in order to ease their inclusion into the regular schooling and
later employment system.
Paid work: facilitate access to paid work from the administrative/
legal point of view. In addition, do not cut financial support when an
unaccompanied minor has found occasional work.
The rights of unaccompanied minors are legally defined within a
wider group of laws (immigration acts, family acts, social security acts etc.), which results in fragmentation. In order to achieve
transparency of legislation, it is recommended that their rights
are defined in one single document/act.
It is necessary to set an appropriate duration for all legal procedures.
The time available to prepare for the first interview is often too short,
and it is this interview which, to a large extent, can influence their
future. The first interview follows soon after or within a day of being detained by the police or stopped at the border and there is not
enough time for the minor to receive and give information in a clear,
comprehensible manner. The right to obtain accurate information
regarding rights, obligations, future possibilities and experts included in procedures are of vital importance. In addition, the possibility
and the right of the minor to give information and tell their story
(and to have enough time to do so) is also very important. If the
time-frame of the first official interview is too short, the length of
time it takes from the day the unaccompanied minor applies for international protection status to the day the status is approved is often
too long, often prolonged and above all, not clearly defined. An additional problem regarding lengthy procedures for unaccompanied
minors is, besides the chronic uncertainty, the eventual moment of
reaching the age of majority, when he/she is no longer assured certain rights such as the right to family unification, accommodation
for minors etc. Unfortunately it can appear that procedures are deliberately prolonged. It is strongly recommended that the duration
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of all procedures in which unaccompanied minors are involved are
legally defined in an appropriate manner (either shortened or prolonged as necessary) and the implementation supervised.
Among all experts involved with unaccompanied minors, a serious
lack of several competences and knowledge has been identified regarding different fields such as intercultural communication, working with vulnerable groups, minors, migrants etc. It is necessary to
introduce permanent training and an education system financed by
the government.
It is necessary to introduce a softer transition from childhood to
adulthood which would include comprehensive support towards
achieving independence. Some countries have already put in place
a so-called soft transition or interim period in which unaccompanied minors who have reached the age of majority maintain some
of the benefits which facilitate them to access the labour market
and start to live on their own while at the same time still receiving
support, help and supervision. The interim period should provide
unaccompanied minors with at least some financial support and
assistance with finding accommodation and arranging other formal procedures. It is also advised to train minors who are in care to
obtain at least the basic skills necessary for later independent life.
It is necessary to develop a more efficient support system for the
holistic integration of unaccompanied minors into host societies.
Unaccompanied minors are often spatially and socially separated,
which causes social isolation, limited possibilities for socialising,
limited opportunities in terms of education, development of cultural,
language and social competences which consequently prevents them
from functioning normally in the society they live in. Gaps in the
system and a lack of education and development have serious consequences which are seen after the unaccompanied minor becomes
a legal adult and he/she is no longer entitled to certain benefits and
must start to take care of themselves.
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•

•

One of the most controversial points regarding unaccompanied minors
is age assessment. In the most disputable cases unaccompanied minors
are still subjected to the age assessment process during which several
procedural safeguards are completely ignored. Often unaccompanied
minors are not informed about the procedure. Some methods used are
extremely humiliating, some are hazardous to health. Moreover, all age
estimations used are either medically inaccurate, morally disputable or
both. There is no consistent practice in how age assessment is carried
out. Some territories practise the classical methods of bone development estimation while some others practise a combination of methods
including examination of dental maturity, body hair and other signs of
puberty. It is of great importance to establish universal, child friendly
regulations regarding age assessment procedures. The most significant
features of these regulations should be that unaccompanied minors
are fully informed about all the aspects of the procedure itself, particularly about the right to give consent prior to medical examination, or
refuse the procedure10.
Least but not last, from the spatial point of view, unaccompanied minors are largely concentrated in a few areas of the country. This creates
a situation of great pressure on different services (education, health
care, accommodation facilities, etc) and a lack of human resources and
finances. It is necessary for each government to establish a strategic
policy to deal with these issues.

According to the joint UNHCR and Unicef publication from 2014,
the process from the moment of arrival to the finding a durable solution
should be used, while applying the best interest principle. This report was
prepared as a guideline to the states to ensure respect for the best interest of
unaccompanied and separated children in Europe (see: Figure 2).

10
To refuse the procedure of medical examination can however seriously influence the categorisation of
unaccompanied minors as adults and consequently “not being in their best interest”.
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Finally, in accordance with Kanics (2015) the durable solution for unaccompanied minors is a solution which is sustainable, which ensures that
a child is able to develop into adulthood in an environment which will meet
his or her needs. It is the solution that will fulfil his or her rights as defined by
the Convention on the Rights on the Child and will not put the child at risk
of persecution or serious harm. In order to finally and truly find the durable
solution for all children on the move in searching of a safe and better life, the
editors truly hope that with the contribution of this book, these principles
will reach policymakers and a broader, involved audience.
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Figure 2: From Arrival to a Durable Solution: Applying the Best Interest
Principle (UNHCR & UNICEF, 2014, 23)
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Tjaša Žakelj, Blaž Lenarčič, Zorana Medarić, Mateja Sedmak
Constitutional or other domestic law provisions in all Member
States usually protect all children in their territory irrespective
of the child’s nationality or status. Notwithstanding this, children’s specific migration and residence status is often key to determining the level and type of protection granted to them ...
(EU Agency for Fundamental Rights, 2015a, 8)

Introduction
As war and violence in the Middle East spread and economic and social
inequality between the inhabitants of European countries and countries of
the Middle East and Africa grow, 2015 has seen the European Union facing
a peak in irregular migration flows after WW II. Among migrants there are
those who seek international protection (asylum seekers) and also those who
simply seek the opportunity for a better life (economic migrants). Changes
in the conditions of border crossing influence the re-directions of migration routes. In autumn 2015 one such change influenced the re-direction
of the Western-Balkan route. Migrants who usually arrived through Greece,
Macedonia and Serbia and continued their route across Hungary in their
wish to reach main destination countries in Western and Northern Europe
now pass through Croatia and Slovenia. In less than two months (from
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17. 10. 2015 until 10. 12. 2015) more than three hundred nine thousand
migrants crossed Slovenia (Ministry of the Interior, 2015a)1. According to
Eurostat data, in the third quarter of 2015 EU countries faced more than
a 150% increase in the number of first time asylum applicants compared
to the same quarter of 2014 and an increase of almost double compared to
the second quarter of 2015 (Eurostat, 2015). Even though Slovenia is only
a transition state for irregular migrants and on a yearly basis there are only
a few tens of cases of those granted refugee and subsidiary protection statuses (in 2014, status was granted to 44 international protection applicants,
32 refugee and 12 subsidiary protection statuses2) (Ministry of the Interior,
2015b) the envisaged plan of re-distribution of refugees based on a quota
system will lead to a challenge when it comes to offering international protection to higher numbers of refugees in the following years.
Among diverse groups of irregular migrants there are also children
who travel without parents or custodial caregivers. They are referred to as
unaccompanied minors. Many unaccompanied minors experience serious
violations of human and children’s rights in their countries of origin. When
they arrive in the country where they seek international protection, they
risk further violations of their rights (Halvorsen, 2005). According to international asylum regulations, children are a vulnerable group of migrants
and therefore unaccompanied minors should enjoy special attention and
protection on the part of the authorities. Besides the vulnerability principle, unaccompanied minors should also be dealt with taking into consideration children’s rights and thus the principle of the child’s best interest
which is stipulated in the third article of the United Nations Convention
1
The highest number of first time asylum applicants in the third quarter of 2015 was registered in Germany and
Hungary (both with slightly over 108.000 applicants, or 26% each of total applicants in the EU Member States),
followed by Sweden (42.500, or 10%), Italy (28.400, or 7%) and Austria (27.600, or 7%). These 5 Member States
together account for more than 75% of all first time applicants in the EU member states (Eurostat, 2015).

In the Republic of Slovenia, international protection refers to the refugee status and the subsidiary form of protection.
Refugee status is granted to a third country national (or stateless person) on the basis of well-founded fear of
persecution for reasons of race, religion, nationality, membership of a particular social group or political opinion.
The status of subsidiary form of protection is granted to a third country national (or a stateless person), who does
not qualify for a refugee, when substantive grounds exist to suspect that upon his return to the country of origin (or
the country of last residence for stateless person), the person would face real risk of being subject to serious harm.
(International Protection Act (ZMZ-upb2) (2011): Official Gazette of the Republic of Slovenia, No. 11/11).

2
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on the Rights of the Child3 (UNCRC, 1989) as: In all actions concerning
children, whether undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative bodies, the best interests
of the child shall be a primary consideration.
This chapter thus addresses issues of implementation of the principle
of the best interest of the child (hereinafter BIC) into legislation which
stipulates procedures for and rights of unaccompanied minors (hereinafter
UAMs) in Slovenia and the determination of this principle in practice. Our
key questions addressed in this chapter are: (1) how the BIC principle is
integrated into legislation concerning procedures with UAMs in Slovenia;
(2) are there any existing national guidelines which would focus on the
use of the principle and its determination in procedures with UAMs in
Slovenia and (3) how the best interest of the child is determined in practice.
The latter will be analysed through opinions from experts whose role is to
protect or support UAMs in Slovenia and those experts who accept legal
provisions or carry them out, as well as from opinions of (former) UAMs
who have the experience of being unaccompanied minors in Slovenia.

National Context
Issues on the procedures, rights and everyday living conditions of
UAMs who seek international protection in Slovenia are rarely addressed
in public discourse and unfortunately, hardly ever in scientific publications.
Some NGO’s such as Slovene Philanthropy have worked towards systema
tic improvements in the field of protection of and support for UAMs for
more than a decade but there have been few changes. On the basis of the
argument that Slovenia is only a transition state (an argument derived from
the small number of unaccompanied minors in Slovenia who actually stay
in the territory after they apply for international protection), authorities do
The Republic of Slovenia adopted the UN Convention on the Rights of the Child (CRC, 1989) with the Basic
Constitutional Charter on the Independence and Sovereignty of the Republic of Slovenia (Official Gazette of the
Republic of Slovenia, 1/91) and with the Act on Notification of Succession (Official Gazette of the Republic of
Slovenia, No. 35/92).

3
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not recognise the need for systematic improvements in the field of implementation of the rights of unaccompanied minors in Slovenia.
In the following section, we present a short review of the responsible authorities and support organisations which have an important role
in the protection of rights of UAMs living in Slovenia. Second, the issues
of inclusion of the BIC principle in legislation concerning procedures and
the rights of UAMs will be addressed and finally, the available data on the
numbers and age structure of UAMs who apply for international protection in Slovenia will be presented.

Responsible Authorities and Supportive Organisations
Among Slovenian governmental bodies, the Ministry of the Interior is
responsible for issues concerning unaccompanied minors in Slovenia. The
Ministry of Family, Work, Social Affairs and Equal Opportunities, although
authorised to deal with the welfare of children on a general level, does not
recognise its role in the protection of unaccompanied minors and only carries out some minor tasks concerning UAMs which have been delegated to
the Ministry by special rules; namely it calls for the training of legal representatives for UAMs and selects candidates for training. The third institution
which works under the authority of the Ministry responsible for family and
social affairs are centres for social work. Territorially authorised centres for
social work are tasked with appointing special case guardians/legal representatives/guardians4 for UAMs.
The most current research on unaccompanied minors in Slovenia revealed only a few NGOs that work with UAMs, carry out research projects
on issues concerning UAMs or offer them support in their daily lives.
Among these, Slovene Philanthropy has the most active role in the advocacy of the rights of unaccompanied minors and in their support when
4
Each role (of the special case guardian/legal representative/guardian) though based on similar actual needs of
an UAM which are mainly the protection of his/her rights by a responsible other. This is determined via various
legal acts: for special case guardian in the Aliens Act, for legal representative in the International Protection Act
and for guardians in the Marriage and Family Relations Act.
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searching for suitable accommodation with a legal representative, entering
the school system, searching for employment, in the event of special health
issues etc. The other NGO which needs to be mentioned in this context
is PIC - Legal-Informational Centre for Non-Governmental Organisations
- which offers legal advice during the procedure. Association Mozaik, the
Institute for African Studies as well as other groups mainly organise leisure
and integration activities for UAMs.

A Short Analysis of the Rights of UAMs and the Best
Interest of the Child Principle in the National
Legislation Provisions
The statuses, rights and obligations of UAMs in Slovenia are mainly determined by the Aliens Act5 (hereinafter AA) and the International Protection
Act6 (hereinafter IPA). The AA was adopted in its first version in 2011 and
amended several times in 2014 (the latest amendment was in April 2014). It
sets out the conditions for and methods of entry into/departure from and
residence of aliens7 (persons who are not citizens) in Slovenia.
The IPA replaced the Asylum Act8, it was adopted in 2007 and came
into force at the beginning of 2008. It regulates the international protection
system in Slovenia, but its main role is to transfer the joint European asylum system into the national legislation.
Prior to expressing intent to ask for international protection, an unaccompanied minor is dealt with under the AA and is consequently addressed
as an alien minor. At this point it is important to stress that the law does not
determine the principle of BIC as the guiding principle in the procedures
concerning UAMs. Instead, the principle is only mentioned in Article 82
which determines deportation conditions:
5
6

Aliens Act (ZTuj-2) (2011): Official Gazette of the Republic of Slovenia, No. 50/11.
International Protection Act (ZMZ-upb2) (2011): Official Gazette of the Republic of Slovenia, No. 11/11.

The term “alien” is used on the basis of the official translation of the act which regulates entry of people who are
not citizens of Slovenia (Aliens Act).
7

8

Asylum Act (ZAzil) (1999): Official Gazette of the Republic of Slovenia, No. 51/06.
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In cases where an alien minor, who is not accompanied by his parents or other legal representatives and resides illegally in Slovenia
is deported; the police shall immediately inform a Centre for Social
Work, which must immediately assign a special case guardian to the
minor. The police shall then issue the alien minor with a return decision where his special case guardian, having carefully considered all
circumstances, establishes that this is in the best interests of the minor
(Article 82 of the AA).
When an alien minor applies for international protection status he/she is
treated in accordance with the IPA. The latter determines that specific care and
attention shall be provided to vulnerable groups of international protection applicants among which are included “unaccompanied children” (Article 15 of
the IPA). At the same time, the IPA stipulates that for vulnerable groups, special
needs and vulnerability shall be established on the basis of a needs assessment
and in addition, the accommodation of vulnerable applicants should take into
consideration their specific situation with regard to the material conditions of
reception, and medical and psychological counselling and care.
The procedures and rights of UAMs are determined in somewhat more
detail in Article 16 of the IPA which stipulates that should the applicant be
an UAM, it is necessary to:
• take into consideration the principle of the best interest of the child,
• establish the child’s identity as soon as possible and start with the
process of locating the child’s parents or other relatives,
• ensure priority treatment of the child’s application,
• appoint a legal representative for the child prior to the commencement of the procedure.
Similar measures (except establishing identity and ensuring priority
treatment) are envisaged for UAMs with international protection status
(Article 96 of the IPA), meaning the BIC principle remains the guiding
principle for procedures and measures concerning UAMs with refugee status or subsidiary protection status.
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Another relevant act which determines important aspect of procedures concerning UAMs is the Marriage and Family Relations Act9. On a
general level this act does not relate to UAMs, except with regards to issues surrounding appointing a guardian10 and how said guardian should
act in the minor’s interest. Namely, Article 5.a determines that “in all
activities and procedures affecting a child, parents, other persons, state authorities and bearers of public authority must act in the child’s interest”.
Similarly, the Civil Procedure Act11 (Article 408) explicitly requires from
the court that the interest of the child in legal and parental lawsuits be
protected ex officio.
To sum up, in legislation determining the procedures and rights of
UAMs, the BIC principle is to the highest extent incorporated in the IPA.
However, its use and determination in practice as well the main obstacles
to its full consideration will be further elaborated upon in the subchapter
dealing with the results of the research.

Statistical Data Regarding UAMs in Slovenia
In contrast to the situation in the other three countries dealt with in
this book (Austria, France and the United Kingdom) Slovenia cannot be
considered a country of final destination for unaccompanied minors seeking international protection. In practice this means that most UAMs leave
the country relatively quickly and continue their journeys into Western and
Northern Europe (Slovene Philanthropy and PIC, 2009). The reasons for
this are several and most likely reflect its weak economic position as well
as the fact that Slovenia is unrecognised, small and politically a somewhat
irrelevant country of the EU. UAMs do not know much about Slovenia
whereas they are quite well informed on the good and supportive asylum
systems of certain European countries such as Germany, Norway, Sweden
9
Marriage and Family Relations Act (ZZZDR-UPB1) (2004): Official Gazette of the Republic of Slovenia No.
69/04, 101/07.
10

A guardian is appointed to the UAM after he/she is granted international protection status.

11

Civil Procedure Act (ZPP) (1999): Official Gazette of the Republic of Slovenia, No. 73/07.
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etc. It is within these contextual constraints that the official statistics regarding UAMs in Slovenia have to be understood.
Data obtained by the Ministry of the Interior show that in 2014 there
were 65 UAMs who applied for international protection status, in most
cases coming from Afghanistan (47)12. In 201313 and 2014 Slovenia did not
grant international protection status to UAMs who had made an application. As those UAMs who apply for international protection have the right
to move freely and as they largely wish to continue on to their destination
country, those procedures previously initiated come to an end. In the ten
year period (from 2005 – 2014) Slovenia granted international protection
status (either refugee status or subsidiary protection status) to UAMs in
only 36 cases. Due to the lack of data regarding how many instances there
were where the procedure came to a halt due to UAMs leaving the country
to continue on elsewhere, or how many applications were rejected outright,
we can only stress the low numbers of those granted status.
According to the official statistics (Table 1) in the last two years, the great
majority of UAMs in Slovenia were boys between the ages of 14 and 17.
It is understandable that according to its strategic position, Slovenia14 represents one of the important entrances to the EU. Only a decade ago it was a
transit and in some cases also a destination state for UAMs mainly from former
Yugoslav republics (Montenegro, Serbia and Kosovo), while recently it has
been crossed mainly by UAMs from Afghanistan, Syria, Pakistan, Morocco
and Algeria.

12
Structure of the rest of the UAMs according to the state of origin was as follows: Pakistan (5), Morocco (2),
Nigeria (2), Bangladesh, Egypt, Ghana, China, Kosovo, Myanmar, Syria, Ukraine (1 from each), one UAM did
not possess any citizenship at all. Among the unaccompanied minors there was only one girl (Ministry of the
Interior, 2015b).
13
In 2013 Slovenia faced with the same number of UAMs who applied for international protection as in 2014
(65). Among the applicants were mainly citizens of Afghanistan (7), Syria (7), Algeria (5), Morocco (5) and
Bangladesh (2). 16 out of 65 applicants were girls (Ministry of the Interior, 2014).
14
Slovenia joined the Schengen area on 21 December 2007, when controls at the borders with Austria, Italy and
Hungary were abolished and at the same time external Schengen border control at the border with Croatia called
for tighter border controls regarding illegal immigrants.
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Table 1: Unaccompanied Minors who Applied for International Protection
in 2013 and 2014

2013
Age of applicants

2014

Boys

Girls

Total

Boys

Girls

Total

Up to 13 years

17

14

31

3

0

3

From 14 to 15 years

5

1

6

16

0

16

From 16 to 17 years

27

1

28

45

1

46

Total

49

16

65

64

1

65

Source: Ministry of the Interior 2014 and 2015b

Research Methodology
In the first phase of the study, a literature and legislation review was
conducted. In the second, qualitative part of the study, data was collected
using semi-structured in-depth interviews with experts working in the
field of the protection and support of UAMs and with UAMs and former
UAMs as well. Qualitative field work was implemented in the period from
January to April 2015.
We interviewed 14 experts who have either direct experience working with unaccompanied minors (NGO representatives, social workers,
guardians, accommodation facility representatives) or their role is to protect children’s rights within statutory bodies (representatives of ministries,
deputy Ombudsman’s office etc.). Three interviewees required authorisation of the transcriptions.
Research topics addressed in the interviews with the experts were:
a) National background (questions related to how the expert’s professional work is related to the protection of UAMs’ rights and on
procedures, authorities, regulations, key national institutions);
b) Best interest of the child (questions related to the concept of the
best interest of the child and the determination of the best interest
of the child and obstacles for BIC implementation, challenges, best
practices).
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Interviews with UAMs and former UAMs were conducted by our
project partner, Slovene Philanthropy. A total of 18 interviews were conducted with UAMs and former UAMs living in Slovenia which in practical terms represents the entire population of UAMs and former UAMs
with international protection status. As Slovene Philanthropy still offers
strong support to UAMs living in Slovenia, when the planned number of
interviews (10 UAMs or former UAMS) was reached, UAMs and former
UAMs approached Slovene Philanthropy themselves expressing their desire to talk about their experience regarding procedures and what it is like
to live in Slovenia. The age structure of interviewees was as follows: when
the interviews were conducted, 2 interviewees were 17 years old, 2 were 18
years old, 4 were 19 years old, 3 were 20 years old, 4 were 21 years old, 2
were 22 and one was 23 years old. Interviewees have been living in Slovenia
from 5 months to 7 years. The countries of origins of the interviewees were
as follows: 13 were from Afghanistan, 2 from Somalia, 1 from Sierra Leone,
1 from Ghana and 1 from Ukraine. Interviews were mainly conducted in
either English or Slovenian.
Research topics addressed in the interviews with former and current
UAMs were:
a) Perceptions of daily life (questions related to spending time, living
conditions, fulfilment of basic needs, access to basic social rights,
education/work, perception of institutions and actors of the child
protection/perception of the administration and the state);
b) Issues relating to childhood and perception of well-being as young
persons (questions related to subjective well-being, friends, family
and social links, leisure activities, identity, convictions and values);
c) Issues related to living conditions and treatment of unaccompanied migrants/asylum seekers (questions related to procedures and
status seeking);
d) The future (questions related to desires, expectations and aspirations).
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Limits of the Empirical Research
While in our opinion, the interviews with UAMs and former UAMs
provided us with important information regarding their experiences, daily
life and perceptions regarding the support system, the findings from the expert interviews could be regarded as limited for several reasons. First, there
are numerous actors involved in the procedure and decision making process regarding UAM status (meaning each of them has a particular, limited
role in the procedures involved in determining the best interest of the child,
which influences the numerous and not efficiently correlated procedures
concerning UAMs). Second, experts did express opinions on the system and
its shortcomings but in some cases these opinions were most likely presented
in a way acceptable to the institution for which the expert is working.

Results: Gaps and Constraints of the Implementation
of the Rights of UAMs in Slovenia
The results address several issues concerning UAMs in Slovenia. First
we will focus on the key critical points of the international protection
procedure - from the beginning to the relevant phase points until the decision regarding status is delivered. Special attention will be given to the age
assessment procedure, appointing a special case guardian/legal representative/guardian, who each take care of the protection of the rights of UAMs
in various phases of the procedure and who each have different authorisation. Issues regarding the importance of the role of language interpreter
will also be discussed.
In the second part, results of the analysis of the everyday life of UAMs
and their access to basic rights such as accommodation, food, education,
health care, employment and state financial provisions will be addressed. In
addition, questions regarding what happens to their rights when UAMs come
of age will be analysed as an important phase in the protection procedure.
Practices of determination of the best interest of the child and the reflection
of the practical implementation of recognised best interests will be highlighted
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in the third part which is followed by the recommendations of solutions that
would improve the situation and experiences of UAMs living in Slovenia.
The obtained research data is illustrated by the quotations of experts
and (former) UAMs who participated in the study. The data is presented
in a way which assures the anonymity of the UAMs and former UAMs involved in the study.

Main Steps of the International Protection Procedure
Within this subchapter we will highlight the usual procedure which
UAMs encounter15 taking into account the main steps which are evidence of
the absence of a child-friendly approach as well as with respect to the implementation of the best interest of the child principle.

• Border Procedures
Procedures at the borders and return procedures are those about which we
have the least information. The main reason lies in the fact that border procedures regarding UAMs have not yet been observed or researched systematically. The Deputy Ombudsman stressed the nature of the border procedures:
Border procedures are more problematic in my opinion. They can be
degrading, intrude on privacy, do not respect rights. /…/ Such culture still prevails at the borders – that the one who is in control feels
strong and this will affect how they act towards foreigners, especially
foreigners from third world countries and not only UAMs.
(Deputy Ombudsman)
Slovenia signed several bilateral agreements for returning persons who
do not comply with conditions for entry into the state or to stay in its territory. Before the use of EU agreements, UAMs were sent back to the country of
15

Chart presenting the usual procedure is enclosed at the end of subchapter on BIC determination.
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transit/country of origin on the basis of bilateral agreements whenever they
were found at the borders and the conditions of return were reached. In the
last few years the use of agreements on return changed from the use of bilateral
agreements to the use of EU agreements on return (PIC, 2014, 4). The aims
of the border police and how irregular migrants obtain their rights were explained by the Representative of the Border Police Division:
If we are not successful with refoulement, if we are not successful with
the return to the neighbouring country or with the return to their country of origin, then of course a foreigner obtains authorisation to stay.
(Border Police Division Representative)
As return processes16 (either to the neighbouring country or the country
of origin) were not among primary research issues, we have not obtained
detailed data on how these processes run. How the best interest of the child
is reached in the face of border procedures was explained by an expert:
Actually it is very hard to say what is in the child’s best interest at any
specific moment. We are very satisfied that in border return procedures in most cases, though I will not say they are constantly present,
we have social workers who carry out an additional conversation
with the UAM, asking them about their circumstances and in their
way, determining what is in the best interest of the child.
(Border Police Division representative)
As evident from the empirical research, border procedures are not
clearly determined. The AA stipulates that border police need to notify the
territorially competent Centre for Social Work regarding the alien minor.
Not defined, however, is how the social worker should act upon receiving
this notification and which procedures should be followed in accordance
16
Available statistical data on cases of returned persons is extremely limited and does not provide information
on the actual scope of the return (PIC, 2014).
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with the notification. An additional question is whether the police actually
inform the territorially competent Centres for Social Work (CSW) in all
cases:
The Alien Act has only one article. If they come across an unaccompanied alien minor they inform the Centre for Social Work. Now we
usually get to the border for each individual case when we are notified. Well, except in some cases when the police have doubts regarding their age, it sometimes happens that we do not receive notification. And though the police should inform us about every case, I can’t
actually say they do.
(Centre for Social Work Representative 2)
So the important question remains - Are Centres for Social Work
present in all cases when UAMs are detected at the border and how do they
actually determine what is in the best interest of each UAM?
While it is reported that UAMs are being treated well by (border) police, on the other hand the experience with border procedures can be very
confusing since UAMs often do not have enough information about what is
actually happening at the time. For example a boy from Afghanistan describes his experience with border procedures – he was first returned to
Croatia even though he had actually lived in Greece before coming to
Slovenia - and there was no special case guardian appointed to him:
(When you were at the Slovenian or Croatian police station – did
you have a guardian to help you?) No, no. (You were alone?) Alone, I
was always alone and I was full of fear. Since they brought me there,
I didn`t know what would happen. Because they brought me there, I
didn`t know, I didn`t know what would happen to me, where would
they put me. I didn`t know at all. I was scared, because they put me
across the border … how do you call it … it is not a prison, but there
is a room, for people to put those who cross the border there. I sat
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there and I was very sad. I said to myself…why have they brought
me here? What am I guilty of? That is what I was thinking to myself.
Then they said, don`t worry, in English, a Croatian police man said:
Don`t worry, everything will be all right. They will send you back.
Do you want to go? Because he understood, he told me everything.
He said: we will send you back to Slovenia, because you did not come
from Croatia you can live in Slovenia, in Europe.
(Interviewee 3, 20 years old)

•

Beginning of the International Protection Procedure and
its Duration
The international protection procedure starts when an UAM expresses intent to apply for international protection – for instance in a conversation with a
guardian for a special case at the Aliens Centre (on the basis of the Aliens Act
which determines that a guardian for special case be appointed to the alien minor), or in a conversation which takes place at the border with the border control
police or with the social worker. UAMs who express intent to seek international
protection are dealt with under the provisions of the International Protection
Act. The application for international protection needs to be submitted within a
very short time frame, after the UAM is placed in Asylum Home (an official residence for asylum seekers). The submission procedure happens in the presence at
least four persons who are at the time unknown to the UAM. These individuals
are a legal representative, a legal adviser, an interpreter and an official. According
to the IPA, some other authorities may be present at the hearing as well. A representative of a NGO describes the inadequacy of the procedure:
We found this very problematic because it happens right away; this is
few hours after the arrival at Asylum Home. Because it is not necessary they were at the Aliens Centre before. /…/ and the submission
of the application is of vital importance because it is the basis for
decision making regarding the status of protection. /…/ Imagine a
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child who might have travelled for months, who is hungry, not to
mention his psychical condition, traumas he may have suffered and
he is sent into a room with people who he is seeing for the first time.
The first person is legal representative who tries to explain him that
he/she is on his side, than there is a legal adviser, an interpreter and
the official person. And they try to convince him to tell his story as
to why he has applied for international protection status. And I find
this system totally inadequate; there is no time and place to prepare a
child for such an important thing as a submission of an application.
(NGO Representative 1)
Furthermore, the legal representative stresses the time pressure in which
the application must be served:
The fact that the application has to be done in 24 hours seems inconvenient … In one of my cases, a child was brought to examination
directly from Postojna. And children are tired, confused and then we
interrogate them … I do not know.
(Legal Representative)
The timeline of the international protection procedure brings to light two
contradictory time gaps: first there is the lack of time to prepare the submission
of the application, to obtain proper and exhaustive information regarding the
procedure and to get to know the relevant individuals involved in the procedure. At this point it is important to stress the importance of the UAM
getting to know their legal representative and his/her role prior to the beginning of the procedure. The second gap is situated within the average duration of procedure prior to the decision on the status. According to the IPA, the
procedure of granting or denying international protection status should be
finished within 6 months with preferential treatment being given to applications made by minors. The NGO experts stress that procedures are prolonged
mainly due to age assessment procedures. Consequently, the procedure may
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be in an (intentional) delay as some UAMs reach the age of 18 before they
receive a decision regarding their application. This means that they lose certain benefits and rights, or even worse they can be deported from the state.
Like the legal representatives and NGO experts interviewed, UAMs are
also critical towards certain established procedures and practices regarding obtaining international protection status. In the first place UAMs often
find the whole process of applying for international protection confusing. For
example they feel they do not receive enough information about procedures,
their rights or options. This is particularly true for the first interview (at the
submission of the application) as many of them express the feeling that they
were not sufficiently prepared:
Before the interview nobody explained anything to me, then I gave
the interview and they said, ok, now you have finished.
(Interviewee 15, 21)
Additionally, most felt they were left in a situation they did not fully
comprehend, sometimes with a long and exhausting trip behind them. Due
to inadequate information and uncertainty they were confused and scared
at the interview:
You know, you are nervous, you are meeting them for the first time; you
don’t know what to say. It’s hard /…/ And again, you don’t know who to
trust. You don’t know who is a police officer, or who is an immigration
officer. They might just introduce themselves as bla-bla-bla, you understand and they will be there. So you don’t know what the outcome of the
interview will be. So it’s nerve wracking. You are meeting them for the very
first time /…/ there was translator /.../ guardian, behind me. And that’s it.
(Interviewee 2, 20)
The practice therefore differs from the legislation; namely the right
to and importance of being informed are stressed several times in the IPA.
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The evidence gleaned from the experience of UAMs suggests that intensive
changes are required to assure this right is realised in an efficient and childfriendly manner.
Above all, UAMs stated that they could not fully express themselves
nor were they always properly understood during the interviews. One of
the important reasons for this was that in not all cases was an appropriate interpreter appointed. According to some interviewees, their interpreter
was inadequate, therefore they felt they could not fully express their views
and thus could make themselves completely understood:
It was not hard, but it was difficult for me with the interpreter, he
did not actually say what I said. He only said the way he understood.
That is not the way; you are dealing with a human, what you say is
what they take into consideration, so you have to interpret fact by
fact, word by word. And get into the mind of the person whom you
talk to. And he didn’t do that.
(Interviewee 7, 17)
Sometimes the interpreter did not even speak their mother tongue. This
happened in some instances of UAMs coming from Afghanistan where
an interpreter was found who spoke Persian while the UAMs spoke Dari.
With issues such as this, there is no doubt that the interpreter could not
present the voice of a child which is of extreme importance in the procedure. According to the interviewees, there were also intercultural differences (or a lack of competences in this field) which contributed to misunderstandings during the interviews:
I do not know. Living in Slovenia or in Afghanistan is quite different.
When we answer a question, they did not believe the response. They
did not survive and they have not seen. For them, it was quite hard
to understand us.
(Interviewee 4, 18)
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In relation to the process of international protection application and
granting status, the most significant drawbacks of the procedure are the following: UAMs are not properly informed about their situations, their options and the possible outcomes, nor do they have time to discuss the procedure or their future with their legal representatives. In addition, experts
as well as UAMs stress that interpreters are often incompetent in terms of
language (they speak a language which is not understood by UAMs) and/
or as experts (they avoid translating the whole background situations of
UAMs, simplify facts, avoid religious statements etc.). The most serious
issues for UAMs are the delays of formal answers regarding their status in
Slovenia. UAMs are also poorly informed regarding their rights concerning age evaluation procedures.

•

Special Case Guardians, Legal Representatives and Guardians:
Appointment Procedures and their Roles
In a recently published report on guardianship systems for children deprived of parental care in the European Union Fundamental Rights Agency
it was stressed that… In principle, constitutional or other domestic law provisions of all Member States recognise that all children in the territory of the
state should benefit from equal protection, irrespective of the child’s nationality or status. In practice, in many occasions the child’s migration and residence
status determines the type of protection granted and, more specifically, the
specific guardianship and representation arrangements. Third-country nationals lacking lawful residence are often supported only by a ‘representative’
who does not have the full mandate of a guardian. (FRA 2015a, 32). Similar
situations can be found in Slovenia, however we need to mention some specifics, namely that the Slovenian procedure regarding UAMs differentiates
from the appointment of a special case guardian, the appointment of a legal
representative and guardian appointment procedures. Formally, all are appointed by the territorially competent Centre for Social Work. A guardian
for special case is appointed to the UAM when he/she is accommodated in
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the Aliens Centre (prior to the application for international protection) by
the Centre for Social Work Postojna. In 2014, members of their staff were
appointed 29 times as guardians of UAMs (CSW Postojna, 2015). Usually
the role of a special case guardian is assigned to one and the same social
worker. Data obtained during the interviews demonstrated that a special
case guardian usually carries out only one conversation with an individual
UAM. Upon being asked how often she has contact with an individual applicant, the interviewee explained:
Only once. This guardianship is not ... It sounds nice, it is understood
as a function to go there and to be with them, to be available to them
for anything … It is more like a formal protection if I am going to
be completely sincere. To explain their rights to them ... And these
conversations can last up to two hours. On the basis of that I write a
report to the Aliens Centre and give them some guidelines on how to
continue the procedure and what have we decided to do.
(Special Case Guardian)
Legal representatives are appointed to those UAMs who apply for international protection. Since 2014 Slovenia has a new system of training and
appointing legal representatives. Training is organised by the Ministry of
Work, Family, Social Affairs and Equal Opportunities. The first training
seminar for legal representatives was in the summer of 2014 and currently
social work centres have a list of 22 trained legal representatives of whom
only some17 were active in 2015:
We have a base of let’s say 12 reliable people who are really interested
in the role and are doing their jobs with all their hearts so we depend
on those people who are reliable and do their work well. Because as
I said in the procedure you need to respond quickly, Asylum Home
17
A NGO representative mentioned that only a few trained legal representatives are active one year after
completing their training.
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searches for an interpreter, we search for a legal representative and
we need people who respond quickly and actually have the time.
(Centre for Social Work Representative 1)
Legal representation in its basic dimension includes three tasks, namely care
for the best interest within the procedure, education, and health issues. If further need for formal representation occurs (for instance the involvement of
the UAM in a criminal offence) a new decision on legal representation for a
specific task has to be made. In practice, a “new” legal representative is usually
the same person already fulfilling the tasks of legal representation based on
the IPA. The role is appointed by the territorially competent Centre for Social
Work. Appointing a legal representative takes place quickly, so in some cases
the individual appointed only has a few hours to get to the application submission procedure at Asylum Home. This means that the legal representative has
no time to get to know the UAM before the procedure and to explain to him/
her the role of legal representative in a child friendly manner:
They do not know us, they smile at us and do not understand what is
the role of legal support, what my role is, why they need me, why I am
there or how I can help them. In this short a time I can’t explain much
to them, I can say if you need a doctor I will accompany you, if you
have problems, call me ... And that is it.
(Legal Representative)
In the past (prior to 2014) the role of legal representation was mainly
carried out by employees of Slovene Philanthropy. The involvement of this
NGO and individuals working in it was identified as best practice in the protection of the best interest of the child and his/her rights by many experts.
Since the Ministry of Family, Work, Social Affairs and Equal Opportunities
subscribes for training of legal representatives, Slovene Philanthropy has
taken over the support counselling to new legal representatives who do not
yet have enough knowledge regarding how to fulfil their role. In autumn
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2015, the Ministry of Family, Work, Social Affairs and Equal opportunities
opened a second call to train legal representatives for UAMs. Employees of
Slovene Philanthropy once again put themselves forward as candidates to
be legal representatives for UAMs. Since the 2014 change in the system of
legal representative training and selection, the work of legal representatives is
partially paid. For instance they are paid for their assistance at the application
submission and for the actual time spent face to face at medical visits with a
physician. Essentially, only the most necessary representation tasks are paid
(not time spent travelling, waiting for a physician etc.). Such a system might
encourage some legal representatives to perform only the most obligatory
tasks, in other words to assure BIC in the minimum prescribed way. One additional question is how long they will perform the role if they come across
obstacles each time they attempt to build a support system for an UAM.
Experts stress that the personal involvement of the legal representative
in each case is very important for the realisation of BIC. Some new LRs already have doubts about their willingness to do this on a longer basis citing reasons such as the limits of the system, lack of support on the part of
the authorities, lack of professional supervision and numerous obstacles
within the system.
I feel my work is becoming routine. I think I could engage lots more
for each of my individuals, could go for a visit more often … from
case to case. You might have some negative experiences, you become
reluctant and you can be afraid. To overcome this, supervision of our
work would be necessary.
(Legal Representative)
When the international protection procedure is completed by granting
subsidiary protection or refugee status, a guardian is appointed to the UAM.
Before 2014 this was usually the same person who was also in the role of legal
representative. The appointment of the guardian is determined in the Marriage
and Family Relations Act. The role of the guardian according to this law is to
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encourage the development of the personality of the minor in as full a manner
as possible and to train him/her to live independently and work with care, upbringing and education. Guardians are also tasked with the role of taking care
of the minors’ property, rights and interests.
Legal representatives (during the process of gaining status) and guardians (after status is granted) offer indispensable support to UAMs:
She is the best I have ever had because she helps me. If it is good or bad.
Before she even plans, she has to decide with me if I supported the idea or
not. I always thought she was here for a long time, she is from this country,
she knows right from left so I can never disagree with the good things she
plans with me. Things are going all smoothly - for me this is the best I ever
had /…/ Yeah, she is the first person I look to. From when I came here, I
asked her like she was my mother. She is like a mother to me; you know
because she is doing everything like a mother, she is really a guardian.
(Interviewee 7, 17)
However, UAMs are not always satisfied with their guardians or legal
representatives and in such cases they mostly rely on friends and people
from Slovenian Philanthropy:
Well I met her once probably, when I was doing my interview. And then
she introduced herself like, I’m your guardian, bla-bla-bla, that’s all. (So
in all these months you spent in Asylum Home, you saw her how many
times?) Probably twice? My interview and then also ... Yes, mainly for my
interviews Yes, I think. (So she was not in contact with you, she didn’t come
to visit you, to talk with you?) No, no phone calls, no contact, no nothing.
(Interviewee 2, 20)
• Age Assessment Procedure
It is generally known that evidence of chronological age is fundamental
to the realisation of rights and needs in all societies. In other words, the age
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of a certain individual is a key determinant in how he or she is treated in all
circumstances and (illegal) migrations are no exception. When dealing with
UAMs accurate chronological age assessment becomes even more important
especially from two aspects. The first being the age assessment procedure and
the second being that age may be the deciding factor in the success or failure
of a minor’s asylum application and access to certain rights and benefits (e.g.
access to education and healthcare, family reunification, accommodation etc.).
In order to determine the chronological age of the minors, a range of medical,
physical, and psychosocial assessments are used. In Slovenia, age assessment
is mentioned in the IPA, but its methods are not prescribed. It is used in cases
when the decision maker responsible for the international protection application of the UAM has doubts regarding their claim of being underage. The IPA
stipulates that the UAM needs to be informed about the procedure and the
place of the age assessment. A NGO representative with considerable experience as a legal representative to many UAMs stressed that the procedures are
not explained to the applicant during the process of the age assessment:
I demanded that there needs to be a description regarding what the
procedure involves and how it will be carried out. They really do not
know what will happen /…/ they need to know at least it is not painful, what they may say, that they can reject an individual part of the
process – this does not exist.
(NGO Representative 2)
Age assessment18 is performed by a physician at the Division of Paedia
trics and does not always include the same procedures. According to information from Slovene Philanthropy, some paediatricians do not take part
In one of 2015’s editorials of The European Journal of Paediatrics there is an article entitled Age determination
in asylum seekers: physicians should not be implicated. Article is written on behalf of the Advocacy and Ethics
Group of the European Academy of Paediatrics. David Neubauer from the Department of Child, Adolescent
and Developmental Neurology, University Children’s Hospital, Ljubljana, Slovenia is one of its authors. In this
paper European Academy of Paediatrics strongly recommends all paediatricians in Europe not to participate in
the process of age determinations in minor asylum seekers (Sauer et al., 2015). Such opinion could present the
beginning of endeavours for a change in current practice of medical age assessment in Slovenia as we believe
active NGOs will strongly support the opinion of the European Academy of the Paediatrics.

18
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in the procedure, while others do. Medical examination includes height
control, weighing, blood pressure check, a conversation regarding siblings
(number and age), age of their mother, how often they shave etc. The physician also checks body hair and teeth and may decide to do X-rays or other
tests. Some experienced and educated legal representatives do not allow
UAMs to go through the phases of medical age assessments which are disputable health-wise (such as preforming an X-ray for bone density estimation). Methods of age assessment may include also an ethically disputable
and humiliating method of estimating the age on the basis of comparison
of the size of the testicles with the size of balls on a string used as a medical
comparison tool:
This means a boy has to take off his clothes; the physician compares
his testicles to balls on a chain. When it was described to me, I found
it terrible, humiliating and inadmissible!
(NGO Representative 1)
In addition, methods of age assessment are inconsistent and do not offer reliable evidence. According to the literature review, until recently age
assessment of UAMs depended on medical evidence, but as Cemlyn and
Nye (2012) argue, paediatricians have concluded that determining chronological age through bone density x-rays, especially for older teenagers, is
virtually impossible, though dental analysis and paediatric reports are still
offered as supplementary evidence. Those having experience as legal representatives of UAMs stress that there is no method that would reveal the
precise age of the applicant.
Many of the UAMs interviewed did not experience the age assessment
process and were not subjected to doubt regarding their age (the reason
also lies in the fact method of age assessment has only recently been used).
However, several did have very different stories. A 17 year old boy said that
he was sent to the doctor to confirm his age:
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… who confirmed that I am 17 years old. (How was it at the doctor, how did they check you?) They performed an x-ray on both my
hands and my knees. /…/ I didn’t mind, they told me that I must go
to the doctor and I went.
(Interviewee 8, 17)
Sometimes doubt regarding age is expressed in a wholly inappropriate
way; in the words of one UAM:
Yes, the woman who decided my case, she just looked into my face
and said I’m not 17, I’m 22. We had problems with my guardian. I
don’t know which, but the woman is not in the right position to just
tell my age by looking at me, not even doctors can. You just cannot look at the person and determine a person’s age. /…/ We even
asked for permission for someone to check. We tried and tried to get
someone to check what she was saying but no one responded. But for
others it was possible. I don’t know why they didn’t agree for me to go
get checked. They should give me a chance to prove, for me they never
approved, they didn’t agree.
(Interviewee 7, 17)
The inspector actually wrote in his decision that the applicant was older than
stated and the boy appealed the decision. He is currently waiting on appeal.
In order to avoid these shortcomings when the chronological age of an
UAM is in doubt, Sauer et al. (2015) propose three important aspects which
must be considered. First, the ethical issue (they question the justification that
physicians are involved in the age determination of UAMs, where there is no
medical reason to perform such an investigation. In their opinion the consent of the UAMs is also important). The second issue is medical (there are no
methods which can reliably estimate the age of the asylum seeker). The third
issue is legal (they question the legal basis to use a fixed cut-off point such as 18
years of age to differentiate between a minor and an adult especially if there are
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different cultural and living conditions present). On these bases, the authors
strongly recommend to all paediatricians in Europe that they not participate in
the process of age determination for asylum seekers who state they are minors.
All physicians should let the representatives in their countries know that they
oppose the Asylum Procedures Directive (2005/85/EC) according to which the
member states may use medical examinations to determine age in relation to
the procedure of an asylum application (Sauer et al., 2015).

Care Provisions and Day-to-Day Living
• State Financial Support Arrangements
According to legislative procedure, minors living in Asylum Home have
the right to receive “€18 of pocket money”, such as when an UAM is waiting
for a response regarding his application for international protection. Such an
amount definitely does not meet their needs:
It was 18 euro for cooking. That is pocket money. It is 18 euros. What
can a person do in Slovenia with 18 euros per month?! /…/ You can
only eat that food (served in Asylum Home) or stay hungry. There
are only two options.
(Interviewee 6, 21)
Most of the UAMs are very modest. The 18 euros they receive while at
Asylum Home is spent on snacks, better shampoo, drinks etc. and are satisfied with what they receive:
I get all I need (from Asylum Home). I go to the Red Cross and similar institutions to get clothes and the like. (If he needs something else)
I don’t ask for help, rather I wait patiently. I am simply like that; I
don’t like to ask people for help.
(Interviewee 8, 17)
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When an UAM receives international protection status he has the right to
receive financial/social assistance at a rate of €269 per month. If they do not
live in Asylum Home, monthly financial support is reduced by the amount
of €40. The Ministry of the Interior provides means for accommodation.
UAMs themselves express an ever present lack of money. After receiving
money from the state for food and accommodation (€269), if they have
greater necessities, they ask for help from friends, the Centre for Social
Work and very often Slovene Philanthropy.
In some cases UAMs feel they need to provide financial support to their
family in their country of origin. For instance one Somalian, aged 19, after
receiving 269 euros, sends half of it back to his family who urgently need
it. However, the halved amount is insufficient for the survival of both parts,
for him as well as for his family.
Yes, I am the oldest in the family; I have four brothers and a mother.
They need money; they are coming from Somalia to Yemen. There
are also refugees in Yemen. It is bad. Sometimes they have to pay
rent, health-care, everything. And I am the one to whom they say:
“Give us, give us for that!
(Interviewee 1, 19)

• Accommodation
According to the literature review, the accommodation conditions of
UAMs are addressed especially in studies which focus on UAMs in foster care accommodation. Perhaps this is partially due to the notion that
foster care is, at least in theory, considered the best accommodation for
younger UAMs. Unfortunately, foster care is not (yet) an option for UAMs
in Slovenia. Experts involved in this study agreed that Slovenia does not
have suitable accommodation facilities for UAMs. UAMs who declare intent
to apply for international protection are placed in Asylum Home which is
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located in the suburbs of Ljubljana and which has a “special department”19
for unaccompanied minors. As it is not completely separate from the
area which houses adult men and the building is intended for adults, it is
therefore inappropriate to accommodate UAMs in Asylum Home. NGOs
working with UAMs stressed the unsuitability of this accommodation. In
addition, the staff at Asylum Home confirms the assertion that this accommodation is unsuitable, especially for younger UAMs. Recently, experts
working with UAMs are in discussion regarding the possibility of foster
care arrangements:
The accommodation itself is somewhat inappropriate because it is inside Asylum Home. We are seeking different arrangements outside the
home in order to accommodate the best interests of the child. If you ask
me, foster care families who provide accommodation to unaccompanied minors could be very successful as far as the social aspect.
(Asylum Home Representative)
Some UAMs compare Asylum Home to a prison, while some who had
previously lived in asylum accommodations in other European countries
describe the conditions elsewhere as much better:
Well, Asylum Home was more like prison, because I did not go out, if
you do go out, you have to be back at a certain time. You could not
have freedom. Also, the food and everything was very bad at this place.
(Interviewee 7, 17)
It was the first Asylum Centre in Europe we were in. We thought it
was strange … if this is the situation in Europe… If we always have
to ask people for food, for help … And then when we went up to
Austria and Norway. There it was not the same. Even when we were
first there, we were not in prison. And we had the opportunity to
19

Located in the same building.

70

IMPLEMENTATION OF UNACCOMPANIED MINORS’ RIGHTS IN SLOVENIA:
AN ANALYSIS BASED ON THE BEST INTEREST OF THE CHILD PRINCIPLE

leave, if we did not want something. We were not in prison.
(Interviewee 4, 18)
Several years ago there were some cases of UAMs being accommodated at Integration House (a dedicated residence for migrants with refugee
status). Since the program of the house does not include 24 hour staff support, control or supervision, this accommodation is not used anymore as
experts agree that as minors, UAMs require twenty-four hour support and
adult supervision on the part of those responsible for their care. As some
UAMs who participated in the study had lived in Integration House, we
asked them about their experiences. UAMs most often indicated that the
situation in Integration House was somewhat better than that of Asylum
Home, though the lack of privacy was mentioned:
Living with other people who are smoking inside the room, who don’t
sleep at night, they don`t go to school, don`t have a system, sleep
during the day, they would wake up during the night, drink, smoke –
do whatever they want to.
(Interviewee 9, 18)
Not everyone, however, complained about the situation in Integration
House, as one boy expressed that he really liked the idea that there were
many different people from different places and cultures:
I mean, in my time, when I was there, there were a lot of people and it
was fun, compared to now (at Asylum Home). … there is something
to do every day. It wasn’t boring, because when you have to wait for
the decision and you don’t have things to do, it drives you crazy …
(Interviewee 2, 20)
As some UAMs stressed, in Integration House their basic needs were taken care of and they also mentioned that they did not feel integrated into society.

71

IMPLEMENTATION OF UNACCOMPANIED MINORS’ RIGHTS IN SLOVENIA:
AN ANALYSIS BASED ON THE BEST INTEREST OF THE CHILD PRINCIPLE

In Integration House you get food, clothes, money … but I would
prefer to have more integration.
(Interviewee 12, 21)
We wish to put forward that this aspect of the care and protection of
UAMs needs to be addressed to a much higher degree in the future.
Legal representatives often strive to organise the best possible solutions in order to accommodate the minors under their purview; however,
they are met with numerous problems as there are no tailor-made options
for UAMs. In some cases, UAMs are placed in residence halls meant for students (the primary occupants of these residence halls are secondary school
students). The living conditions in the high school students’ residence hall
were described as much better by the UAMs. The food is better and more
abundant and the staff is more supportive. They are usually also more centrally located and therefore UAMs feel more involved and integrated in
society.
In exceptional cases when an UAM is obviously under 14 years of age,
they are sometimes accommodated in crisis centres (which provide accommodation and care to underage children in serious distress who need to
be removed from their family environment). Both mentioned alternatives
– resident halls for students and crisis centres are available only in cases
when the leadership of the accommodation organisation in question is
flexible enough to accept an UAM. As previously mentioned, foster care
families who would be adequately trained in the upbringing of UAMs seem
to be the most suitable solution, though social care centres do not yet see
this as a potential accommodation solution. In general, legal representatives do not feel supported by the Centre for Social Work in their search for
alternative accommodation:
At the Centre for Social Work they did not want to listen to me. They
also gave me some false information. But when I explained to them
my arguments (Interviewer’s note: for accommodation outside Asylum
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Home) they said: “Yes but it is already hard to find accommodation
for a Slovenian child let alone for a foreigner who is such a hard case.”
(Legal Representative)
Some UAMs suggest that special accommodation meant only for UAM’s
would be a better solution - one where all residents would be facing similar issues and have similar needs. In this context, the good practices in
Scandinavian states were highlighted in which young migrants live together
and can share experiences. Similarly, they are quite satisfied with the accommodation in private homes where they can be placed when they are already
of age and where they have more autonomy and independence.
Currently in Slovenia there are discussions regarding the need to organise suitable accommodation in foster care or residential group care. As previously mentioned the literature review shows that foster care is, from various points of view, one of the most appropriate types of accommodation for
UAMs. For example Hek (2005) writes that where UAMs have been asked for
their views on foster placements, they have identified various factors as helping them settle (e.g. living space that provides safety and support, appropriate environment in terms of language, culture and religion). But at the same
time there is a relevant body of literature according to which UAMs have expressed mixed views on foster care. Connolly (2014) argues that this duality
has generated a consistent narrative around the unique practice challenges
faced by child and family social workers when assessing and regulating private care arrangements for UAMs. He continues that within this context, the
difficulties associated with placement assessment and verifying the nature
of the relationship between the child and the possible carer are centrally addressed, with a particular emphasis on the problems posed by the absence of
documents, the collation and substantiation of information on family histories and the development of trust within the mix of social work intervention
and immigration. This kind of negative viewpoint forms one of the frequent
features of literature dealing with UAMs in foster care. However, one can also
find other, more positive themes regarding this issue. For example as Sirriyeh
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(2013) argues that the advantages identified include a faster adjustment to a
new language and culture, stability, and individual care and emotional support. In this context it is necessary to stress the importance of placing UAMs
in culturally “matched” foster families, in particular, the study conducted
by Raghallaigh and Sirriyeh (2015) among UAMs in England and Ireland
where they focused on the significance of culture in their experiences of foster care. Authors state that culturally “matched” placements have proven a
better solution for UAMs, since they regard these placements as important in
maintaining continuity in relation to their cultures of origin. The comparable
practice of placement of UAMs in foster care families with similar cultural
backgrounds is used in other countries (for instance the Netherlands) which
have a longer tradition in search of child-friendly accommodation for unaccompanied minors.

• Access to Food
Food is not only one of the basic needs of every human being, as argued
by Raghallaigh and Sirriyeh (2015), food and practices surrounding food
hold symbolic significance and can therefore be tools and measurements of
inclusion and feelings of belonging. Unfortunately this view is neglected in
the case of UAMs. In Slovenia organised dietary arrangements for UAMs
vary as to the accommodation type. Three daily meals are available at Asylum
Home, students’ residential hall etc. A legal representative mentioned a case
in which Asylum Home did not provide meals for an UAM who had late
basketball practice. As a solution, his legal representative organised relocation to another accommodation facility. Regardless of the fact that meals
are provided at the various accommodations, UAMs often complain about
modest meals, inappropriate food (different and strange tastes), the lack of
possibilities to cook for themselves. Sometimes this possibility is present – as
in a case of Asylum Home, but the problem of money arises as highlighted
by the following accounts:
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We had the kitchen and everything (in Asylum Home) but we didn’t
have money. They were not giving us anything, money.
(Interviewee 18, 22)
Dissatisfaction with the food is often expressed:
I spent 11 months there. The food in Asylum Home, hmm, is best for
the animals. But I think animals would also not eat (it) sometimes.
That food is … yeah. When we complained about the food, they said
that they are counting calories for us, we know it is not tasty, but we
are counting calories to make food exactly good for you to eat it.
(Interviewee 6, 21)
The problem of intercultural differences in preparing meals, tastes and
cooking was quite present. Often UAMs stressed that they did not receive
enough food:
I think they cooked according to their likes, sometimes they should consider most of the people in Asylum Home are not from Slovenia and
they are not OK with Slovenian food. It should be world-known food.
Sometimes it is the quantity; sometimes they cook something little, not
enough. Because we come from different societies, different countries and
we have a different way of eating. We do not eat little, we eat enough.
(Interviewee 7, 17)

• Access to Physical and Mental Health Care
Due to UAMs often traumatic experiences, their specific life trajectories
and smaller social network support, there is a significant need to access healthcare services for UAMs in terms of available diagnosis, treatment, and preventive care. Therefore Sandahl et al. (2013) describe access to health care as a
multidimensional concept. To support this idea, the authors use the definition

75

IMPLEMENTATION OF UNACCOMPANIED MINORS’ RIGHTS IN SLOVENIA:
AN ANALYSIS BASED ON THE BEST INTEREST OF THE CHILD PRINCIPLE

of Aday et al. (1984, 13) who refer to it as “those dimensions which describe the
potential and actual entry of a given population group to the healthcare delivery system”. Therefore the individual’s access to health care services depends on
the level of availability and organisation of these resources on the one hand and
on the individual’s attitudes, resources, and needs on the other hand. Deriving
from this, Sandahl et al. (2013) define UAMs’ access to health care as their eligibility to healthcare services which are available and accessible. On the basis
of legal provisions, UAMs have the same health care rights as Slovenian citizens:
As I say, they are normally included in the health care system, they
have a personal physician. Even if they would need a psychologist,
psychiatrist - there is no problem to get it under the regular system.
(Ministry of the Interior Representative)
General health care is available to UAMs via the regular physicians
at Asylum Home, however mental health care is not. The satisfaction of
UAMs with medical provision in Slovenia is quite variable, while some are
extremely satisfied, others are very critical. In the case of a boy with a serious heart ailment (he had surgery in Slovenia and he received a pacemaker
after he was diagnosed with cardiac problems) he stated that during his annual medical check for his pacemaker, the doctor took only two minutes to
examine him. Moreover, he does not receive comprehensible information
regarding his situation. Likewise in other “less serious” cases, UAMs report
an inappropriate approach on the part of the medical staff:
Now, if I get sick, I don’t even go to the doctor, because I know they
will say drink tea and stay at home. One time I had a lot of problems,
I went to doctor, she said drink tea and that it is. That is no doctor;
she should at least give me something. I was sweating all night until
morning I changed the bed 5-6 times. I don’t know how doctors are
here. In Austria they gave me an injection and it was ok the first day.
(Interviewee 13, 21)
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It can be said that there is a lack of intercultural competences and basic
human empathy, relations between UAMs and the people who are supposed to help them, which afterwards leads to inappropriate treatment:
No. they never took me (to the doctor). I said to them that I couldn’t
sleep. And when I came back and that person, social for minors turned
and said to me: “Oh you are from XY, go find some drugs and take
them and you will be totally normal. You are an addicted person” /…/
She insulted me by saying I am addicted. She didn’t see drugs in my
hands. I asked her, did she see me take them and that we should take
the test and if you find anything I used, any drugs ... She apologised
then and said that she made a mistake and that I should leave her. /…/
(Interviewee 6, 21)
As noted by Wernesjö (2011), there is a general agreement among
researchers that UAMs are a particularly vulnerable category of asylumseekers. A review of contemporary studies indicates that many UAMs have
experienced not only war-related traumas but several other severe life adversities as well (Jensen et al., 2015). In this context Majumder et al. (2015)
talk about the ‘triple stigma’ of UAMs which can arise from (1) associations
with their refugee/asylum-seeking status, (2) mental health problems and
(3) result from their unaccompanied situation. To these issues can also be
added the traumatic events which took place at home and their long and
exhausting journey. Therefore the need for mental health support is clearly
evident and of great importance. Instead, UAMs often report feeling alone
and sad particularly when staying at Asylum Home:
I did not feel good … because I had nothing. I had nothing. I had no
friends, I had no one. I could not even speak any language. Slovene
or English, so I had no one to hang out with, someone to talk, to go
out with, to watch the city, for example ...
(Interviewee 3, 20)
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How stressful the situation of being in a new environment without family
support can be is seen through the narrative of a boy who had several psychophysical problems with his leg, spine, and teeth, as well as experiencing overall stress:
I lost my hair … because of the stress. It is stressful when you are here
and your family is in another country. Of course stress will be with you.
(Interviewee 9, 19)
Mental health care for UAMs is obviously a relevant issue which is not tackled systematically with intensive programmes available within Asylum Home or
Aliens Centre. Interviewees who work with UAMs have noticed mental health
issues manifested by suicidal thoughts, threats of suicide, self-harm etc. On the
basis of the obvious need for mental health support for UAMs, some NGOs have
developed programmes which offer pro bono psychotherapeutic support:
If a minor finds himself in distress - we already had cases of suicide
threats – we, as their guardians, offer them support with counselling
according to our abilities and knowledge. Slovene Philanthropy also
developed a program of cooperation with psychotherapists. If there is
a case when an UAM would want to, we offer them the possibility to
go for psychotherapeutic counselling sessions.
(NGO Representative 1)
Further on it is stressed that mental health support should be a part of
the health care provided to UAMs in facilities where they are placed from
the moment they arrive. In the past such programmes existed, however, the
current system offers no continuous approach to the mental health of UAMs:
People with mental health issues are sent to the emergency department. There they are treated as possible. Each time another doctor
sees them, so there is no continuous approach for these people. /…/
(NGO Representative 2)
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• Access to education
Despite the fact that the UNCRC (United Nations, 1989) (Articles 28 and
29) provides to all children a right to education and to a learning environment
that allows them to develop their potential, this is not always the case, particularly among UAMs. As Walker (2011) argues the structural barriers inherent
within the education system compounded by the asylum process create difficulties for refugee children to access education. According to Walker, this is due in
part to the forced migration experience (refugee children often arrive after the
start of school term which creates difficulties in accessing a place). Moreover,
the mechanisms of control within the asylum system itself also serve to create
structural barriers to access education. A similar situation can be observed in
Slovenia, where formally, access to education is the right of UAMs who reside
here. In practice there are numerous constraints regarding access to education.
For instance, Slovene language lessons at Asylum Home do not take place on a
consistent basis. Those who are enrolled in elementary school for adults (Cene
Štupar) often take literacy classes first, meaning they learn to write. UAMs are
put in a class with students of different backgrounds (adults who want to finish elementary school after trying unsuccessfully in their youth, young people with behavioural problems, migrants from neighbouring countries etc.).
Some UAMs report not being able to follow the lessons due to the noise levels in class. As lessons are in Slovenian they have comprehension difficulties.
Teachers either do not know how or do not want to conduct classes in English.
UAMs can finish up to two grades per year. Consequently their knowledge is
much more limited than those who have finished regular elementary school.
The adjustment to a new education system is different:
Currently we have three or four boys who have now attained different
types of secondary school. Some are successful, others not, some repeat
the year, some do not know what they will do in the future, some make
progress rapidly; this also depends on their level of engagement and how
fast they learn Slovenian and how they handle the whole situation.
(NGO Representative 1)
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The UAMs expose a most problematic element regarding learning Slo
venian; there is no systematic approach to this problem and there is evidently a lack of intensive Slovenian courses. This serious shortcoming of the
Slovenian system is discussed by several UAMs:
… Then I got there (in the school) … the first day I introduced myself in
English, because I didn’t speak Slovenian. They didn’t oblige me to finish
the course or school of Slovenian language. It was hard. Then they told
me to take a 300 hour Slovenian course but it was no good. The professor
was talking in Slovenian and I didn’t understand anything... Sometimes
was missing and I was reading alone by myself … 300 hours is a lot, but
the system was bad. I could not learn Slovenian …
(Interviewee 17, 23)
The other thing is that here, it is not like in other countries where they
teach you a language, and help you with this. There are no special teachers who would help with this, only those who work on a volunteer basis.
(Interviewee 13, 19)
With a great deal of input and the support of NGOs and other groups,
some enrol in secondary school and continue their secondary education at
a more specialised level:
I chose medical (secondary) school, which is very close to me. The
guardian helped me with the decision and I decided by myself.
(Interviewee 11, 21)
Some UAMs see education as an opportunity to secure a better future
and express a wish to continue studying at the secondary level or even attend
schools to become hairdressers, mechanics, tourist workers, journalists, poli
ticians etc. Some UAMs note with some regret that studying would take up
too much time, time which is needed to earn money vital for their families:
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I could work but it is better for me to learn some profession. Because
I don’t have a profession now. I want to become an auto mechanic.
Before I would like to be a journalist, but you need 15 or 11 years. That
is why I changed. /…/ I need to work, because I came here alone, I live
alone, I would like to help my family. Fast!
(Interviewee 9, 18)
In order to ease the inclusion of UAMs in Slovenian culture, the sphere
of education (and employment which will be addressed in next subchapter)
first requires intensive language courses. Their compulsory schooling is often fraught with difficulties for several reasons – inadequate language skills,
their wish to earn money (and to send it home), and the fact that they attend school with so many different social groups (those with behavioural
problems, with diminished learning abilities etc.). For the overall wellbeing
of UAMs, programs providing the inclusion of these children in free-time
activities with Slovenian peers seem very important.

• Access to Paid Work
From the legal point of view, minors in Slovenia can be employed from the
age of 15. In practice, Slovenia favours the inclusion of minors into the education system so employment of minors is an exception. For UAMs there is an additional formal restriction, since Slovenian citizenship is often a prerequisite
for employment. In addition, job opportunities for young people are scarce
which makes the only opportunity for UAMs to obtain paid (student) work,
usually with the support of an NGO that offers them support in their search
for paid employment (for instance Slovene Philanthropy).
Regular employment of UAMs in Slovenia is almost impossible. Minors
can be involved in some paid work schemes such as student work. A NGO
representative explains:
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The right to work is obtained only after 9 months in cases where they
haven’t yet received a decision regarding their international protection
status. In these cases, they receive a personal work permit for 3 months
and if in these three months, they still haven’t received a decision, the
permit is prolonged for an additional 3 months. We believe this is inhuman and unfair. If the Law stipulates that the decision should be
given within 6 months, why wait for 9 months then? /…/ If they work
they mainly work on the basis of student referral. For regular work
they have few options as even if they have some specific knowledge, for
instance mechanic, this knowledge is completely different here.
(NGO Representative 2)
UAMs across the board express concern over a continuous lack of money, the wish to become economically independent as soon as possible and
sometimes a wish to provide financial help to their families. At the same
time, the financial support they receive from the state is not always sufficient
for their everyday needs. UAMs often express the desire to gain more independence through work however work opportunities are scarce in Slovenia.
Additionally, if they do work, the above mentioned support is lowered:
It was a bad system. During the summer, while I was working, they
lowered that €260 I received. Rather than leaving those people who
want to do something for their future, for their life. They could help,
encourage you to work. But if you work, you just do not receive from
Ministry, from Centre for Social Work.
(Interviewee 6, 21)
Regardless, some (former) UAMs take the opportunity to accept at the
very least contract work, but it is quite difficult to find a stable job if one is not
a citizen:
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At the security agency ... they told me I must be a Slovenian citizen
to apply for this job. This was a kind of disappointment.
(Interviewee 2, 20)

• Transition to 18
The transition to the age of 18 is of crucial importance to UAMs as the
formal support rights are reduced after coming of age and recently in many
cases, subsidiary protection status is granted only on the basis that UAMs are
under age. Consequently, this means that UAMs obtain the status of subsidiary
protection only until they reach the age of 18. As in the decision regarding their
status, the fact that they are under age was recognised as the reason for being
granted their status and it cannot be prolonged when they come of age:
Now we have huge problems regarding renewing subsidiarity protection
status. No one gets a positive decision on renewing. The decision makers
write in the operative part of the decision that status is obtained on the
basis of being under age and for safety reasons that derive from this status. So there is no renewal of the status as those two reasons do not exist
anymore when they reach 18. Even though they believed the story of why
he came and why he is endangered they did not include it in the reason
for acquisition of status. So he can not refer to this reason.
(NGO Representative 2)
“Temporary” is the keyword with which we can describe the support
of the Slovenian state if an UAM receives international protection status.
UAMs mainly obtain their status for a year or two, as their being under age
is the key reason for being granted status. Such a short duration of status
influences the highly insecure position of UAMs who have no information
on what their future will be like when they turn 18, where they will live etc.
The real significance of this to an UAM who lives in Slovenia for years and
is fully integrated is explained by an NGO representative:
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All those boys who became of age and who asked for a renewal received negative answers. This means that there can be a case of a
boy who lives in Slovenia for 4, 5 years, who has integrated perfectly
if we need to defend him from this perspective. He goes to school
and speaks Slovene perfectly. He has caused no trouble for Slovenia.
After five years when he wants to stay here, the Ministry declares
“No, we do not want you here.” Not with these words but declares his
status was obtained on the basis of him being under age but now he
is of age. And now as an 18 or 19 year old boy he should return to
Afghanistan. This is terrible for those kids.
(NGO Representative 1)
Another important issue that arises from the transition to adulthood
are procedural delays:
These procedures are very long. It seems to me that it is not a coincidence that the procedures to take such a long time.
(NGO Representative 1)
How the transition to the age of majority and the change in status is
perceived by UAMs can be seen through the following account:
Yes, in Asylum Home they said we will get a guardian. They said they
will take care for you until you are 18, then you are free. But I don’t
want to become free!
(Interviewee 1, 19)
Formally, after turning 18 UAMs lose certain benefits such as the right
to have a guardian, the right to health care to the same extent as national
minors etc. With regard to access to the health care, once an UAM reaches
the age of eighteen, only those medical procedures which are strictly necessary are covered by health insurance:
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This is then solved by the inter-ministerial health commission. If a
physician estimates this - medicine or medical treatment is strictly
necessary, it is paid for by the Ministry of the Interior. But if a physician does not find it strictly necessary, then there are problems.
(NGO Representative 2)
With the age of 18, (former) UAMs also lose the right to family reunification20:
We applied and they said it is not possible for you to get your whole
family, we just check your mother and father, and then the last time
they said: you don’t need mother and father- you can live alone.21/…/
they said I don’t need to live with my family, as you are now 18, so
you don’t need your parents anymore. /…/ It was a bad decision. It
is not correct – if you are 13 or 14 you need parents, everybody needs
parents, even when I am 60 I’d still need my mother and father. And
they are suggesting that at 18 you don’t need your mother! Even now I
miss my mother; I need to see her one day! And I can’t even go to visit.
(Interviewee 9, 19)
The issues which arise as a result of the transition to 18 are more and more
emphasised by those who strive to reach conditions which enable the successful transition of UAMs from childhood to adulthood. The UNHCR/Council of
Europe report on the transition to the age of majority of unaccompanied/separated asylum-seeking and refugee children. Their report reveals a number of areas where the transition to adulthood is of particular significance, in particular,
the psychological impact, the asylum procedure, family reunification, access to
accommodation, education, employment and health (2014, 8-9). With the aim of
addressing this relevant issue, the Parliamentary Assembly of Council of Europe
(among others) has put forward an opinion on the need to establish a life project
20

The IPA in its 16b Article determines the right for family reunification with parents (and not also with siblings).

21

He turned 18 during the procedure; at that moment the process for reunification stopped.

85

IMPLEMENTATION OF UNACCOMPANIED MINORS’ RIGHTS IN SLOVENIA:
AN ANALYSIS BASED ON THE BEST INTEREST OF THE CHILD PRINCIPLE

which would constitute an important basis for developing autonomy and a sense
of responsibility, taking into account a young migrant’s past and cultural identity.
In this context, establishing a transition category would facilitate successful economic, social and cultural integration while guaranteeing support and assistance measures.
In view of the above statement, the Assembly calls on member States of
the Council of Europe to:
• take due account of the specific situation of unaccompanied young
migrants who are reaching adulthood, bearing in mind the higher
interest of the child;
• give young migrants the benefit of the doubt when assessing their age
and ensure that such assessment is made with their informed consent;
• bear in mind that family reunion remains an integral component
of the life project, including through voluntary return;
• establish a transition category, between the ages of 18 and 25, to help
young migrants, and take political measures geared to welfare assistance and education, access to information on the relevant administrative procedures, extensions to housing assistance, access to health care;
• provide specific training measures for social workers and anyone
dealing closely or remotely with young migrants;
• raise the awareness of civil society, as an intermediary between the
public administration, the authorities and young migrants;
• introduce a school programme enabling young migrants to have a
special document allowing them to travel.” (Parliamentary Assembly
of Council of Europe, 2014)
Transition periods with suitable support mechanisms would also be
required for UAMs living in Slovenia in order to facilitate their transition
to “adulthood”.
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Best Interest of the Child Determination
The joint publication of the UNHCR and UNICEF recommends BIC
principle should be embedded in structures and procedures by ensuring a
holistic approach is taken to establish a child’s best interests, considering
all the characteristics of the child and his/her circumstances and needs.
This includes making efforts to ensure that the processes are child-friendly,
including through the provision of child-friendly information, giving children the opportunity to be heard, seeking all relevant information about
the child with the child, establishing trust, seeking a joint vision for the
child in common with the many actors encountered by the unaccompanied
or separated child, considering actions in the short-, medium-, and longterm which enable the child to develop into adulthood in an environment
which will meet his or her needs as well as fulfil his or her rights, and will
not put the child at risk of persecution or serious harm (2014, 53).
Though best interest of the child should be the guiding principle in all
procedures and steps of the protection of UAMs as applicants for international protection and UAMs with refugee status or subsidiary protection
status, Slovenia has no adopted guidelines regarding how this principle
should be put into practice. Determination of the best interest of the child
is always in the hands of the individual person responsible for each part of
the procedure:
Each time it (the best interest of the child) is determined by the person
who is in charge, individually for each part of the procedure.
(Deputy Ombudsman)
The first determination of best interest is usually made by a special case
guardian at the Aliens Centre where a special case guardian is appointed to
the UAM by the territorially authorised CSW. The special case guardian conducts a conversation with the UAM trying to identify what is best for each
UAM individually:
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My suggestion to them is based on the fact they are under age. I defend
the view they should decide for the asylum procedure. If they get asylum their list of rights is much more extensive.
(Special Case Guardian)
In this sense the process of BID is recognised mainly as a required formal step
and not as an in-depth evaluation of the BIC. Similarly, a CSW worker who
later appoints legal representatives for the UAMs when they express intent to
apply for international protection stresses that in the task for which they are
responsible it is in the best interest of the UAM to find an efficient legal representative. As there are a number of authorised persons in charge of the various
decisions over several procedural steps concerning UAMs, BID is not fully integrated into the procedure and it is (when UAMs are fortunate enough to have
the attention of diligent relevant parties) only relating to some aspects of the
everyday life of the UAM. The diversity of the roles of the actors involved in the
procedures and the abundance of procedures UAMs are faced with influences
the complexity of the general BID.
The experts interviewed agreed that the role of the legal representative is
among the most crucial roles in determining the BIC for each UAM:
I would say the determination of the best interest of the child depends
on the engagement of the legal representative. The legal representative is the one who is closest to the UAM. It depends on how he/she
accedes to the case. And from this role it also depends on how the
best interest of the child and his will would be recognised and taken
into consideration during the procedure.
(NGO Representative 3)
I believe the three areas of action (Interviewer’s note: best interest
care during the procedure, education and health care), can really be
mostly covered by the legal representative. As I have already stressed,
if he/she is engaged, of high-quality, a fighter, who considers the
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UAM in question to be child and he/she accepts the role of protecting
the child, we have already done a lot.
(Asylum Home Representative)
According to UAMs, they often had the feeling that their (best) interests were not heard or considered in Slovenia:
I did not understand … what the state actually does. They do not know.
They do not listen to anything we say. It seems to me that in Slovenia
they do not listen to anything. The Ministry does not give a positive
decision. The Court does. Not only for me, for all the boys. I also did
not understand. I think it is different in other countries.
(Interviewee 11, 21)
The experts interviewed appeared to be quite critical in their comments regarding the possibilities of following the BIC principle in practice.
The crucial critical obstacles are that there is no child-friendly support
system for UAMs and there are practical obstacles for the realisation of
their rights:
Even when you find out what would be in the best interest of a child
you can’t implement it, because the system does not allow it. I mean,
there is no system. A child-friendly system that would enable childfriendly involvement in social care, health care, schooling – does not
exist in Slovenia.
(NGO Representative 1)
It’s hard (to realise BIC). Not only in this field, but in general. The
best interest of the child is an excellent rule which can be interpreted
in one way or another, but it is hard to realise.
(Deputy Ombudsman)
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I see I do not have many opportunities to realise their interest as I understand it. If I could I would find them another place to live. But to
do so you need a huge engagement, lots of work is demanded and their
will is important too.
(Legal Representative)
On the other hand the process of BID is recognised as an extremely
complex process which depends on each individual case. For example, one
NGO representative states:
It is not possible to speak about it generally (what it is in the best interest of an individual UAM). It is an absolutely specific thing in each
case. The best interest of the child can only be defined on the basis of
all the information. So it is of vital importance to acquire as much
information as possible – why this child left his country, what is the
main reason he left, where are his parents, where is he headed, was
he travelling with someone, was he at risk when travelling, what are
his plans, wishes and what were his parents’ wishes, did his parents
send him away or did he decide to go on his own? And this is absolutely not a matter of one meeting.
(NGO Representative 1)
The BIC and its practical determination is restricted due to numerous factors – from a number of different roles of the actors included in the
processes, limited roles of the involved actors who can only take care of a
small part of the process, to the obstacles and system problems within the
process itself. The two main obstacles identified by our analysis as follows:
• Dispersion of powers is related to all actors included in the various
procedures concerning UAMs.
• Process obstacles derived from the characteristics of the submission of
application for international protection. In addition they also derive
from the legislation specifics according to which UAMs are not treated
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as a party in the proceedings. This matter was revealed in the interview
by the representative of the Centre for Social Work, who stated:
In all cases of appointing legal representatives we need to act according to the General Administrative Procedure act. /…/ And there is a
huge gap here, because all the provisions of child protection are implemented in litigation procedures and litigation acts, but not included in general administrative procedure, which means that a child is
not being regarded as a party to the proceedings and he does not have
these rights either procedural right or material rights.
(Centre for Social Work Representative 1)
Next there is a chart which illustrates the usual procedure an UAM
faces which presents crucial steps relevant for BIC determination. In addition, the second chart highlights procedural gaps described using words of
UAMs themselves.
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Chart 1: Example of Procedures Concerning UAMs Seeking International
Protection: Checking the Procedure Through the Lens of Principle of the
Best Interest of the Child

Border police
control

Aliens Centre

Asylum Home

Asylum Home/
students hall

“Final” decision

No durable
solution
envisaged
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• Control of irregular migrants: identification of a minor
as unaccompanied
• If conditions for returning are not met police informs
local Centre for Social Work on a case
feeling afraid
• Special case guardian is appointed to UAM: employee from the
Centre for Social Work Postojna
• UAM lives in a restricted area for a few days at least, in institution
where free movement is not possible
feeling alone and treated like a criminal
• Special case guardian has one single interview with the UAM to
determine what is in his/her best interest
• If this is an application for international protection, the UAM is
transferred to Asylum Home
• Local Centre for Social Work appoints a legal representative
to the UAM from the list of trained legal representatives
• Submission of the application as soon as possible (in time of
submission of application UAM in practice does not know who are
the people involved in the procedure and what is their task)
• The role of interpreter is important: sometimes he/she does not
speak language of UAM; they often shorten the story of the UAM
feeling of not being understood
• With the submission, UAM obtains the rights of applicants: rights
are well embeded in law but rarely implemented in practice
• Legal representative battles with the holes in the system:
accommodation / schooling / health care
• UAM waits for a “final” decision
feeling insecure
• If subsidiary protection/refugee status is granted to the UAM,
he/she obtains the rights of persons with status
feeling of current relief
• Guardian is appointed to the UAM: a third person who is supposed to
protect the UAM’s rights and work for for his/her best interest
• As status is often limited to short period
feeling insecure again
• Each UAM’s right brings question - how to implement it;
multiple system restraints in assuring child freindly
sustainable sulutions
feeling they have no future
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Chart 2: Procedure Gaps Described by UAMs

Feeling afraid

/.../ I was always alone and I was full of fear. Since they brought me
there, I didn`t know what would happen./.../
(Interviewee 3, 20)

Feeling alone
and treated as
criminal

They do not understand that these are formal procedures, they
do not understand why they are detained now: “We haven’t done
anything, we just want a better life”. Now there are lots of Afghans
and some of them have said: “You treat us as we would be Talibs,
be we run away from them.” In fact they are in a big distress.
(Special Case Guardian)

Feeling of
not being
understood

Feeling
insecure

Short relieve
followed by
the insecurity
feeling

Feeling of being
with no future

I do not know. Living in Slovenia or in Afghanistan is quite different.
When we answer a question, they did not believe the response. They
did not survive and they have not seen. For them, it was quite hard
to understand us.
(Interviewee 4, 18)

/.../ because when you have to wait for the decision and you don’t
have things to do, it drives you crazy…
(Interviewee 2, 20)

It is really hard for us. We couldn’t plan anything. There is, if
I still find work in this country I will work until my country
becomes secure. But if there are people from Slovenia who finish
university, who is going to give work to an immigrant like me? And
think that in this country there are also no jobs. What will I do?
You will die of hunger some day? There is no money, nothing, no
support and you don’t have documents to work, if the court … if my
final papers are negative, I am a person without anything. I don’t
even have an identity.
(Interviewee 6, 21)

If I had known what would happen, I would not have decided to
leave. I was afraid to die or to kill someone there. Here you are
not living, and you are not dying, you are in-between.
(Interviewee 6, 21)
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Instead the Conclusion: Towards Durable Solutions
I would say to other children not to go to Slovenia. I would tell him to
go to the state where there are better possibilities to get a status, where
they care in a better way for UAMs, for their education and their future.
(Interviewee 10, 19)
The overview of the situation in Slovenia shows that there is no comprehensive and systematic approach to the protection of UAMs. While the need to
pursue their best interests as children as a particularly vulnerable group is recognised in legal documents, in practice one sees a somewhat different picture.
The intensity of the protection and support of individual UAMs depends
on the status of the unaccompanied minor who came to the territory as an
irregular migrant. Secondly it depends on the prescribed procedures and actors involved in these procedures. Next it is also necessary to mention the
large extent to which the implementation of the best interest of UAMs still
depends on the personal endeavours of the actors involved in the processes.
There are two kinds of obstacles that make the determination of the best
interest of the child and its implementation in practice in Slovenia difficult.
One issue is that the powers of the actors involved in procedures regarding
UAMs are greatly dispersed and the other problem derives from obstacles
related to the process of application for international protection.
Our research revealed numerous system gaps which require special attention for the future development of protection and support for UAMs. Next we
focus on the most important required changes that would improve their wellbeing and enjoyment of the rights of UAMs in Slovenia:
• UAMs should first be treated as children/young people in a vulnerable position. Currently their migration status prevails over the
fact that they are children.
• There is a need to build a responsive support system for UAMs which
will not depend on the endeavours and motivation of individuals.
Instead, there is need of a system in which one person would have the
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role of supervising and guiding all matters concerning an individual
UAM, to know what is the next step UAM will face, what are his/her
possibilities, who is his/her legal representative/guardian, what problems the UAM currently faces etc. According to the current system,
such a role can be given to the person responsible for integration issues
at the Ministry of the Interior.
UAMs should be entitled to the same rights as national children (in
accordance with the notion of Children’s Rights) not only in theory
but also in practice.
UAMs should receive adequate information in a child friendly
manner and in a language they understand in all phases of the procedure and especially before the submission of their application for
international protection. Special attention should be given to information regarding their current situation, their options, possible
outcomes of the application for international protections status etc.
The authorities who have a decision making role should participate in annual training sessions regarding issues related to UAMs.
These include issues such as the consideration of the principle of
best interest of the child, children’s rights, child-friendly procedure
for UAMs, and cultural specifics of the most common countries of
origin. Tackling issues such as accommodation / schooling / health
should be addressed as crucial.
UAMs should have the opportunity and enough time to meet their legal representative before the submission of the application and discuss
their position and options in detail. Currently the start of the application for international protection must be submitted in an extremely
short time-frame. UAMs are not adequately informed about their situation; persons involved in the procedure and their roles and the alternatives should be available to them prior to the start of the submission.
Interpreters should be selected on the basis of their professional attitude towards their work and adequate knowledge of the target language. UAMs often do not understand everything that is discussed
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22

in interviews. In addition the translations are often too simplified.
Authorities should always insist that interpreters should speak the native language of the UAM.
There is a need to develop suitable accommodation facilities which
would meet all the basic needs of UAMs as well as offer them 24 hour
support from trained staff/trained foster carers. Accommodation could
be organised in two sequential accommodations facilities; those who
apply for international protection may be placed within special centre
for applicants (with a similar support system and organisation as crisis
centres for national minors). As fluctuation would probably be high due
to the UAM practice of leaving Slovenia for another destination, another facility for those with the status should be organised. This institution
may be organised as a “residential group”22 or a foster family (for UAMs
who are very young - in this case foster carers would need special training and knowledge) special attention should be given to the holistic integration of UAMs into peers groups and general society.
The length of time for an UAM to receive the (final) decision on their
status would need to be reduced as the wait causes uncertainty regarding their future (the length of procedure should be fixed to a maximum in advance) and may also lead to the expiring of some rights of
UAMs when they come of age while the procedure is still ongoing.
Support the integration of UAMs into Slovenian society through
programmes, activities, better educational and work possibilities.
Special attention in terms of integration should be given to peer
relations with native minors.
Support best practice. For instance, the legal representation and guardianship of the NGO Slovene Philanthropy was recognised as good
practice by many government experts. It is currently not running due
to changes in the legal representation system. In the long term this
could result in the serious deterioration of the support provided to
UAMs living in Slovenia.

In Slovenian language »stanovanjska skupina«.
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It needs to be stressed that many of the solutions listed above are already
recognised as the rights of UAMs or as the obligations of the authorities according to the law. What it is missing is their implementation in the practice.
The positive experiences of some UAMs living in Slovenia are related
to the strenuous efforts of certain individuals who work with UAMs (in
NGOs, the Ministry for the Interior, police units, or Asylum Home). The
dispersion of authorised persons involved in the procedure calls for a strategy of cooperation and a joint plan on how to manage the drawbacks inherent in the system in order to assure the best interests of UAMs and to be
able to fulfil their rights.
To provide better support to UAMs, the authorities should at first assure a system of support that would enable the implementation of UAMs’
rights in practice. Second, a support mechanism should provide a clear,
durable mid-term or long-term solution for each individual UAM. This solution should mean UAMs with international protection status would feel
fully integrated in society with a clear idea about their future possibilities.
As UAMs in Slovenia are not numerous, resolving the problems related to
them would not require a large financial contribution, however, the political will
to change the support system in a way-tailored made for children is required.
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Introduction
The Austrian asylum regime with respect to unaccompanied minor
asylum-seekers represents a complex web of inconsistent policies at the interface between inclusion vs. exclusion and protection vs. control. On the
one hand, children’s rights have been increasingly recognised as human
rights since the 1990s and unaccompanied minors have come to be seen
as a vulnerable group with special needs reflected in the legal and institutional amendments in Austria through the 2000s. On the other hand, unaccompanied minors as asylum-seekers are subject to strict state scrutiny and
control. Thus, they have an ambivalent status as both children and asylumseekers in Austria: While unaccompanied minors profit from some of the
child welfare provisions of the state (e.g. accommodation at special care
facilities and legal guardianship), at the same time they are subject to restrictive state provisions vis-à-vis foreigners and asylum-seekers (e.g. legal
constraints of movement, residence, labor) and granted inadequate public
resources (e.g. low daily rates compared to looked-after Austrian children).
In this chapter, we explore whether the best interest of the child is realised in Austria with regard to unaccompanied minor asylum-seekers. We
ask for political practices, norms and institutions which support or infringe
the rights of unaccompanied minors in order to identify the main structural
drawbacks. Our assessment is based on our field research conducted with

100

THE BEST INTEREST OF THE CHILD IN A “TWO-CLASS-SYSTEM”: UNACCOMPANIED MINOR ASYLUM-SEEKERS IN AUSTRIA

experts working in the field and unaccompanied minor asylum-seekers
to explore their experiences through the asylum procedures and minors’
perceptions of their best interests. We develop a holistic perspective by
taking into account the rather different dimensions of unaccompanied
minors’ lives in order to trace the foundations and manifestations of the
“two-class-system”, a term we borrow from one of the experts interviewed,
between (looked-after) Austrian children and unaccompanied minor asylum-seekers in Austria. We also take into account improvements which
remedy some of these structural drawbacks and contribute to the realisation of the best interest of unaccompanied minors.
This chapter proceeds as follows: Firstly, we sketch out the national
legislation and institutional arrangements central to the asylum procedure
with regard to unaccompanied minors in Austria. Secondly, we present our
theoretical considerations on how to access and assess the situation of unaccompanied minors in Austria and introduce our methods. Thirdly, we
discuss our research findings and assess the situation of unaccompanied
minors in Austria with respect to their best interest. We conclude with a
discussion of the main takeaway of our research.

Unaccompanied Minors in Austria:
Numbers and Legal Framework
Unaccompanied migrant minors have come to be increasingly recogni
sed as a vulnerable group with special needs among asylum-seekers in
Austria. Since 2004, the Ministry of the Interior has considered unaccompanied minor asylum-seekers separately in its annual statistics where data
on the number of asylum applications lodged by unaccompanied minors
according to the month of application, minors’ age (younger than 14 and
younger than 18) and country of origin are delivered.1 Statistics on the
gender of unaccompanied minors can be extracted from the national data
1
For official asylum statistics of the Federal Ministry of the Interior see: http://www.bmi.gv.at/cms/bmi_
asylwesen/statistik/start.aspx
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provided to Eurostat, the EU agency for statistical data, on a monthly basis.
According to this, unaccompanied girls who lodge an application for international protection make up to ten per cent of the total number of applications submitted by unaccompanied minors in Austria. Although data on
unaccompanied minors who apply for asylum in Austria is well documented,
numbers of other forms of residence titles granted to minors are not available
(Koppenberg, 2014). Nonetheless, experts confirm that most of the children
who arrive in Austria apply for asylum (European Migration Network, 2010,
12). In 2013, 1.187 of 17.503 asylum applications in total were submitted by
unaccompanied minors (Bundesministerium für Inneres, 2013). As of the
end of September 2015, 6.175 of 56.360 applications in total were submitted
by unaccompanied minors (Bundesministerium für Inneres, 2015). The minors were mostly male, older than 14 and from Afghanistan and Syria.
Austria is divided into nine sub-national government units called
Länder. According to the federal principle, competencies are distributed
between the federal government, Bund, and the Länder. The Länder have
their own legislature and executive in policy areas which fall under their
purview. Asylum is a policy area where the tasks and costs are split between
the Bund and the Länder which has historically caused tension between
these different levels of government. Therefore, the well-being of unaccompanied minors depends on the interplay of the national and sub-national
governments and on the institutional arrangements, financial resources
and the political will of both levels.
Austria ratified the United Nations Convention on the Rights of the Child
(UNCRC, 1989) in 1992 with a so-called “reservation for fulfillment” which
prevents a direct implementation of the UNCRC through national courts and
state authorities. In 2011, the Austrian Federal Parliament passed the Federal
Constitutional Act on the Rights of Children (Bundesverfassungsgesetz über die
Rechte von Kindern, BGB1. I No. 4/2011) which contained some but not all
aspects of the UNCRC. Most importantly, the Act institutionalises the best interest of the child as a guiding principle and entails that every child “has a right
to protection and care necessary for his/her well-being, to the best possible

102

THE BEST INTEREST OF THE CHILD IN A “TWO-CLASS-SYSTEM”: UNACCOMPANIED MINOR ASYLUM-SEEKERS IN AUSTRIA

development and to observing his/her own interests among others with respect to generation justice. In all measures taken by public and private institutions concerning the child, the welfare of the child shall be given primary
consideration” (Article 1, authors’ own translation). Since 2013, the content
and scope of the best interest of the child is defined in the Austrian Civil Code
(Allgemeines Bürgerliches Gesetzbuch, JGS No. 946/1811) according to which
the ‘welfare of the child’ (Kindeswohl)2 shall be followed as the guiding principle in matters related to a minor (Article 138). The welfare of the child includes
adequate nutrition, medical and sanitary care, housing and education, care,
security, and protection for the physical and spiritual integrity of the child.
Furthermore, the development of the child and his/her skills shall be promoted
and his/her opinion shall be taken into account in due consideration of his/her
level of understanding and ability to form an opinion. Any damage to the child
through a measure against his/her will shall be avoided. The child shall be protected against assault or violence. The rights, claims and interests of the child,
his/her parents and the broader environment shall be observed.
The Civil Code establishes that if a minor whose parents are unknown is
identified within the country, the Child and Youth Welfare Services (Kinderund Jugendhilfe) are entrusted with legal guardianship (Article 207). Despite
existing legal grounds, guardianship for unaccompanied migrant minors
was an unsolved problem until 2005 (Fronek & Rothkappel, 2013) – in contrast to looked-after Austrian children – when the Austrian Supreme Court
(Oberster Gerichtshof) decided that unaccompanied minors must be assigned a legal guardian (OGH 19.10.2005, 7 Ob 209/05v). The Court declared that basic care and assistance provided to minors cannot replace legal
guardianship and that no difference shall be made between Austrian citizens
and foreigners with respect to the rights and duties defined in the Civil Code
(Fronek & Rothkappel, 2013, 14).
Besides child protection provisions, asylum-seeking unaccompanied minors are subject to asylum and a number of other related acts (e.g. Act on Aliens’
Police, Act on the Employment of Foreigners) in Austria. The Act on Asylum
2

This is the German language pendant to the best interest of the child.
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(Bundesgesetz über die Gewährung vor Asyl BGBl No. 100/2005) regulates international protection matters in Austria. Individuals can apply for asylum in one
of the three initial reception centers3 or directly to police. Asylum applications of
first instance are processed by the Federal Office for Immigration and Asylum
(Bundesamt für Fremden- und Asylwesen) within the Ministry of the Interior.
Decisions of second instance are taken by the Federal Administrative Court
(Bundesverwaltungsgericht) upon a complaint lodged by the asylum-seeker
against the decision of the Federal Office for Immigration and Asylum.
Formerly, a federal minimum guarantee for social services (Bundes
betreuung) was granted to asylum-seekers. However, in practice only one third
of the asylum-seekers received such services (Asylkoordination Österreich,
2005). The Council Directive from 2003 on minimum standards for the reception of asylum-seekers (2003/9/EC) urged member states to “bring into
force the laws, regulations and administrative provisions necessary to comply with this Directive by 6 February 2005” (Article 26). In accordance with
the directive, the Bund and the Länder concluded an agreement on basic
care and services for asylum-seekers and other foreigners defined by the law
(Grundversorgungsvereinbarung, GVV – Article 15a B-VG) in 2004. This agreement brought considerable improvements to the Austrian asylum regime. The
agreement aimed at defining the tasks and costs of the Bund and the Länder
clearly, setting common standards and avoiding regional overload. Basic care and
services cover health insurance, accommodation, pocket money, information
and counselling, transport, school and clothing costs, counselling on return and
travel costs in case of voluntary return (Asylkoordination Österreich, 2005, 7).
Furthermore, the agreement establishes special provisions for unaccompanied
minors beyond the standard services (Article 7). According to this, if needed the minor shall be provided with pedagogical and psychological support.
Unaccompanied minors shall be accommodated in different living arrangements depending on their degree of independence and need for care.4 Care for
3

Traiskirchen in Lower Austria, Thalham in Upper Austria and Airport Vienna Schwechat.

Unaccompanied minors are accommodated either in Wohngruppen for unaccompanied minors with extensive care
requirements, in Wohnheimer for independent unaccompanied minors or betreutes Wohnen for unaccompanied
minors who act self-sufficiently under expert supervision/instruction.
4
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unaccompanied minors shall encompass the creation of a suitable daily routine
(e.g. education, leisure time, sports, individual and group activities), processing
of questions concerning the minor’s age, identity, country of origin and residence as well as family members, clarification of the perspectives of the minor
in cooperation with state agencies, family unification if possible, and the development of an integration plan for a living on his/her own (e.g. school, training).
In the admission procedure grounds for international protection claimed
by the applicant and the competency of Austria for the respective application
is reviewed. Normally, the person faces the risk of expulsion if Austria is not
found to be responsible for the application. However, unaccompanied minors are exempt from this regulation and can only be returned to the country
of entry into the EU if a family member awaits the minor there and the return is in the best interest of the child (Trifonov, 2014). During the admission
procedure unaccompanied minors are accommodated at the initial reception
facilities of the Bund, mostly in Traiskirchen, Lower Austria. Once admitted
to the asylum procedure, unaccompanied minors are re-accommodated into
the basic care facilities of the Länder where they stay until they turn 18.

Unaccompanied Minors: Children and/or AsylumSeekers? Theoretical Considerations and Methods
The status of unaccompanied minors in any given society is a result of
societal struggles which are institutionalised in legal norms, organisational arrangements and resource allocations of the state. It is the interplay of these various norms, institutions and practices – which are subject to ongoing change
and shifts – that account for the social position of unaccompanied minors
(Ravenbøl, 2009). Hence, the position of unaccompanied minors in a receiving country is on one hand located at the interface between their legal status,
country of origin, gender and other relevant identity categories. On the other
hand, definitions of the ‘best interest of children’ are the outcome of societal
debates, practices and struggles. While these intersecting parameters are still
under-researched even fewer attempts have been made so far to investigate
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the tension between inclusive childhood policies and exclusive asylum policies
(Giner, 2007) which account for the exclusionary measures against and protective services for unaccompanied minors as both children and asylum-seekers.
We contend that both their legal status and their being children need to be
simultaneously considered for a full understanding of their precarious social
position in a given country. While unaccompanied minors as asylum-seekers
are subject to state measures such as age assessment, restricted mobility and
detention from which national children in out-of-home-care are exempt, they
at the same time enjoy some additional rights and services such as legal guardianship and accommodation at care facilities which asylum-seekers older than
18 years-old are not granted. Yet again, unaccompanied minors do not automatically enjoy these rights because they are considered only ‘half-children’
and are primarily treated as asylum-seekers (depending on particular settings,
e.g. at initial reception centers or in detention).
Consequently, state policies towards unaccompanied minors in Austria
and elsewhere (Vitus & Lidén, 2010) are contradictory rather than coherent.
This is due to the fact that state institutions do not always work according to one
common logic. Rather, one can speak of competing logics underlying different
state institutions. Policies related to foreigners, which are implemented by a
variety of institutions (e.g. Ministry of the Interior, Aliens’ Police), are foremost
driven by ‘institutionalised suspicion’ (Giner, 2007, 250), by national security
and labor market concerns as well as prohibitive rationales towards asylum
seekers. Policies related to children, implemented by yet other institutions (e.g.
Ministry for Families and Youth, Ministry for Education), are guided by concerns related to child protection and welfare. These prohibitive policies guided
by national security and scarcity concerns on one hand and child-welfare concerns on the other are not isolated or mutually exclusive, but rather co-exist in
a fused discourse which accounts for policy contradictions. As a matter of fact,
the ambivalent status of unaccompanied minors both within the child welfare
and asylum regimes proves to be the major reason behind unequal treatment
and infringement of their best interest. Our article will argue that while unaccompanied minors are less affected by strict state measures compared to adult
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asylum-seekers, they do not enjoy the same rights and resources granted to
national children without parents or guardianship. This creates and consolidates at least two different child welfare regimes within the same country on
the grounds of children’s legal status and country of origin.
To answer our research question we conducted in-depth interviews with
experts in the field and with unaccompanied minors from November 2014 to
April 2015. We interviewed two managers and two care workers at basic care
facilities for unaccompanied minors, one legal advisor to asylum-seekers, one
legal representative to unaccompanied minors in asylum procedure, one officer at the Federal Ministry of the Interior, two officers working at the Child and
Youth Welfare Services of two different Länder, one officer from the Children’s
Ombudsman in one of the Länder, one national politician, one manager at a
non-profit organisation working among others on asylum issues, one expert at
the UNHCR Austrian office, one expert at a pro-asylum NGO, one lawyer from
a pro-asylum lawyers’ network, one voluntary godparent to an unaccompanied
minor and one pro-asylum activist. All but four interviews (national politician,
officer at Child and Youth Welfare Services, officer at Children’s Ombudsman,
godparent) were conducted face to face. Two interviewees (the officer at the
Ministry of the Interior and the legal representative to unaccompanied minors
in asylum procedure) denied audio-recording. The interviewer was allowed to
take notes during the interview.
We also conducted 10 interviews with unaccompanied minors and two
former unaccompanied minors in Vienna and Lower Austria. The minors
were from Afghanistan (6), Syria (2), Iran, Pakistan, Chechen Republic and
Somalia. Their ages ranged from 14 to 22. All but one were male. All minors
lived in care facilities for unaccompanied minors at the time of the interviews. The initial contact with the interviewees was arranged through the
managers and care workers at care facilities. While in some of the cases the
interview could be conducted during the first meeting, in other cases a second appointment had to be arranged.5 All interviews were conducted face
5
Although the project partners agreed on meeting minors up to three times, this proved to be inconvenient and
time-consuming for the minors.
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to face at the basic care facilities in due consideration of an ethics protocol.
According to this, (former) minors were at all times informed on the content
and intent of the research and were guaranteed full anonymity.6 Also, prior
to the first interview with the minors, an informal meeting with a competent
expert working in the field was arranged and the Austrian researcher to conduct the interviews was advised and sensitised on the interview questions
and the treatment of unaccompanied minors during the interviews. The interviews were conducted either in German or English without a translator as
the young refugees had a good command in one of the two languages.
Our analysis yields significant insights on structural drawbacks inhibiting
the realisation of the best interest of the child. During the interviews with experts
holding key positions in various institutions and organisations, we gained insights into their daily work and acquired a sense of old and emerging structural
and contextual challenges they face at work. Also, their perception and practical
implementation of the best interest of the child concept were illustrative for us to
understand and interpret existing shortcomings as well as best-practice examples
within the Austrian asylum regime with respect to unaccompanied minors. The
interviews with the minors inform on the socio-political background of minors’
escape, their escape routes as well as their arrival, living conditions and future
prospects in Austria. The experiences and anecdotes collected from the minors
gave insight as to how they perceive their lives in Austria, their past and their
future lives. Moreover, they are sensitive to discriminatory norms and practices
and they are experts in identifying what might be their ‘best interest’.
However, there are certain limits to our findings. Firstly, the small
number of interviews we have conducted may not be representative of the
living conditions of all unaccompanied minors in Austria. Secondly, due to
time and financial constraints our sample mostly concentrates on Vienna
and surrounding which may, in part, deliver a more optimistic picture than
is really the case in Austria in general. Nonetheless, we are confident that
our data contributes to the on-going scholarly and political debates regarding refugees in general and unaccompanied minors in particular in Austria.
6

We use false names for unaccompanied minors.
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Research Findings: The Best Interest of the Child in a
“Two-Class-System”
The best interest of the child concept requires some empirical elaboration. Since international and national legal documents define ‘best interest
of the child’ rather vaguely and abstractly and there seems to be an ongoing
struggle over meaning, it is important to cooncretise its scope and meaning and how it is discussed and practiced in Austria with regard to unaccompanied minors. To do so we relied on the definitions of experienced
professionals working in the field as a point of reference. In their answers
to the question what the ‘best interest of the child’ is the experts considered
a wide range of issue areas. Legal rights included the right to legal status,
legal representation and the right to information and co-determination.
Social rights included equal treatment, right to health and protection, right
to education, apprenticeship, work, and leisure time as well as the right
to contact with family members. In presenting our findings we follow a
chronological order from the point when an unaccompanied minor leaves
home to the moment when he/she acquires a legal status in Austria. The
aim of the chronology is to cover all important stages throughout the asylum track and to assess ‘best interest of the child’ for each stage.

Arriving in Austria: Police Hearing, Access to Information
and Age-Assessment
Unaccompanied minors in Austria are either identified by the police in
trains, train stations or other public places or they contact state officers upon
their arrival through one of the initial reception centres where they apply for
asylum. Only one of the minors (Aasiya, 17), the only female minor in our
sample, came to Austria by plane and applied for asylum at the airport. All
other minors interviewed travelled by land and sea. During the interviews
several minors depicted a dangerous and exhausting escape route which
stretches over numerous countries and may take up to several months.
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The asylum procedure starts with the application of the minor for asylum upon his/her arrival in Austria. The first hearing of the minor with an
Austrian official resembles an ‘interrogation’, as one expert from a pro-asylum NGO prefers calling it. Although asylum procedures have become more
child-friendly over the years thanks to training for state officials, as one care
worker notes, unaccompanied minors are still not always treated as children
and hence an especially vulnerable group in official procedures. During the
interview, the minor is asked questions such as where he/she is from, which
route he/she took to Austria, where his/her family is and why he/she left his/
her country in the first place. Numerous minors we have talked to reported
bad, though non-violent, treatment by the police who were mostly concerned
with security questions rather than the minor’s well-being. Given the fact
that minors arrive in Austria upset about being separated from their families,
exhausted from their journey, badly treated by the police in transit countries
and worried about what is awaiting them in a new country, questioning by
the police displays an additional source of anxiety for them. One minor was
informed by the translator that he will be interviewed by the police shortly. He did not know what an ‘interview’ meant. He recalls being asked “too
much information” on the problems he had in his country of origin and the
escape route which seems to have confused and stressed him:
I just said in this way we come first, we come to Iran, Iran-Turkey,
Turkey-Bulgaria, Bulgaria-Serbia, Serbia and then here.
(Khalid, 16)
The female minor reports that although the police officers were kind to
her, the whole setup was the opposite. At the police station, she was immediately asked how she came to Austria and asked to hand in her documents.
Then, she was brought to a jail-like place for one night and to Traiskirchen
the next day. The place she had to stay for the night scared her:
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It is locked, the door. You have one bed, this where I felt like it was bad,
really bad that when I see police I get scared, like in the /…/ like I did
something, it was really bad, like I don’t wish anyone was in my situation.
(Aasiya, 17)
Besides, minors are poorly or not informed at all on the asylum procedure awaiting them. One expert regrets that young people come to Austria
and want to stay, but do not know how. Only towards the end of the asylum
procedure do young asylum-seekers become informed about the procedure
rather than at the beginning. One of the minors interviewed did not even
know where he would be sent after the initial reception centre in Traiskirchen
and what he needed to do in order to stay in Austria (Rasheed, 17).
Unaccompanied minors have to rely on interpreters for their
interview(s) with state officials unless they speak English or until they acquire command of the German language. As one expert notes, linguistic
interpreting is an integral part of the asylum procedure because its quality and quantity impacts a minor’s understanding of the procedure. One
minor notes that due to the bad language skills of the interpreter she had
difficulties communicating with the police during her interview (Aasiya,
17). One former unaccompanied minor recalls having a bad experience
with his interpreter who, according to him, “didn’t want to translate what
she didn’t like” (Malik, 18).
The initial reception practices in Austria for unaccompanied minors
are characterised by an intensive first hearing loaded with security questions (why, how and where did the minor come from) and poor information on the course and duration of the asylum procedure and what awaits
minors in the meantime.
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Living at the Initial Reception Center:
Missing Child-Friendly Infrastructure
As mentioned before, during the admission procedure unaccompanied minors are accommodated in the federal reception facilities. Minors
between 14 to 18 years-old are accommodated in a separate house within
the initial reception facility. Sometimes minors younger than 14 are temporarily taken care of by ‘surrogate mothers’ (Leihmütter) in the women’s
house at the initial reception facility. Experts we have talked to confirmed
that the initial reception facility in Traiskirchen, where most of the minors
are accommodated, is an inappropriate place for minors. Over-crowded
dormitories, long waiting lines for food and limited access to education
(e.g. school and German courses) considerably hamper the minor’s physical and intellectual development and emotional well-being. One expert regrets that:
It is an exaggeration to talk about the ‘best interest of the minor’ in
Traiskirchen currently. /…/ Yes, and you cannot even talk about any
‘care’ (or supervision for unaccompanied minors). They are just accommodated there until they find a place (in one of the Länder). This
has nothing to do with care or the ‘best interest of the child’.
(Manager at basic care facility 1)
Among the minors interviewed only one 14 year-old minor (Karim) and
his brother (Khalid, 16) stayed only a couple of hours in Traiskirchen before
they were moved to a basic care facility. In fact, the immediate accommodation of the minors in one of the basic care facilities represent a best-practice
example and may have been due to the fact that Karim is only 14 and counts
as an underage minor according to the Austrian law. One minor’s experience
at the initial reception center confirms the bad conditions:
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It is like in a jail, you only leave to eat and then return back to your
room. Every day new people would arrive and others would leave,
you would not know to where. And you do not know how and where
you will go to.
(Rasheed, 17)
Unaccompanied minors’ stay at the federal initial reception facilities is
often prolonged due to scarcity in accommodation facilities in the Länder.
Thus, minors often have to wait at the initial reception facilities even after
having been admitted to the asylum procedure. Ideally, unaccompanied minors need to be immediately accommodated in one of the basic care facilities
as is the case with Austrian children without parents or guardianship.

Social Rights, Benefits and Services during the Asylum
Procedure: Insufficient yet Improving
Although public care and services for unaccompanied minors has been
improved over the years, they do not enjoy the same standards and resources
as looked-after national children. To begin with, unaccompanied minors fall
under the agreement between the Bund and the Länder for asylum-seekers and
other foreigners defined by law and enjoy some additional services due to their
minority. National children in out-of-home-care, on the contrary, fall under
the purview of Child and Youth Welfare Services. The most objective discrimination against unaccompanied minors reveals itself in the daily rates: The daily
rate for national children in out-of-home-care starts at 120 euro whereas the
daily rate for unaccompanied minors ranges between 39 and 77 euro depen
ding on the form of accommodation (Glawischnig, 2014). Only recently did
the Bund and Länder conclude an increase of the daily rates for facilities with a
minor/care worker ratio of one to ten from 77 to 95 euro. A minor increase for
the category 1:15 from 62 to 63,5 euro was concluded as well. These are important yet insufficient steps to reach the Child and Youth Welfare standards. One
expert calls this a “two-class-system” and elaborates:
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An Austrian youngster does not live under the same conditions with the
same resources (as an unaccompanied minor). They are worlds apart
and this starts with the accommodation and care and assistance to the
financial resources at their disposal. Even when we only consider the
possibilities attached to financial resources: food, clothes, accommodation /…/. Everything is just so much less compared to an Austrian
youngster who ends up in the custody of MA 11 (Child and Youth Care
Services, City of Vienna). And this is a pity, I think, this does not have to
be. Children’s rights disappear under the law on foreigners.
(Care worker at basic care facility 2)
In the following sections, empirical evidence on the ‘two-class-system’
is presented.

• Physical and Mental Health
As soon as unaccompanied minors are admitted to the asylum procedure, they are provided with health insurance which covers basic health
services. Our interviews show that minors’ experiences with access to and
quality of health services vary. One minor reports that he immediately received glasses upon his arrival (Karim, 14) whereas another minor regrets
that his broken glasses have still not been replaced with new ones:
My glasses got broken. Like everybody knows I have no one here, like
my glasses are broken and I cannot pay my glasses because here it is
so expensive /…/ I don’t like it because they already know I have no
one and second one, (I am underage) they must, in every state it is
the rule you should, like in European Countries you should ähm help
the underage but like I have problem watching the TV, and blackboard especially while I am studying.
(Asif, 16)
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The case of another minor with a chronic disease represents a bestpractice example for easy and high-quality access to health care. Upon his
arrival he was immediately brought to the doctor and has since been regularly treated and has good ties to his doctor who shows interest in his wellbeing (Rasheed, 17). The discrepancies between the quality and quantity of
the services provided to unaccompanied minors and national children in
out-of-home-care needs further investigation.
Both unaccompanied minors and national children are insufficiently
provided with psychological therapy with long waiting lines. This scarcity
may at times take life-threatening turns when a traumatised youngster re
presents a danger to himself and is not treated due to a shortage in neurological care. There are a number of institutions which offer psychological
therapy to the survivors of torture and war such as Hemayat in Vienna
(www.hemayat.org) and Jefira (Caritas) in Lower Austria (https://fluechtlingsdienst.diakonie.at) sponsored by the European Union, a number of
Federal Ministries and other international organisations. Another convenient way to offer therapy to unaccompanied minors is to recruit a therapist at the basic care facility. An expert from Salzburg points to an important gap in the system: Psychotherapy is covered by the health insurance
whereas translation costs are not. The same expert even notes that therapy
in mother tongue would be the most meaningful option since it is easily accessible for unaccompanied minors. In fact, one of the minors interviewed told us that he went to therapy for two years twice and later once a
week where he was able to speak in Persian with the therapist (Tahir, 17).

• Living in Basic Care Facilities for Unaccompanied Minors
All the minors we have talked to were accommodated in a basic care facility for minors with high degree of independence. They are organised like
hostels with numerous bedrooms, kitchen, bathroom and a lobby or living
room. Most of the facilities have offices for the manager of the care facility and for care workers. Three of the interviewed minors lived in a single
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room (Hamed, 17; Majeed, 17; Salim, 17). Asif (16), Tahir (17), Karim (14)
and Khalid (16) lived in a room for two; Adam (16) and Aasiya (17) for
three; and Rasheed (17) shared a room with four other minors.
Overall, minors are satisfied with their access to and the quantity and quality
of food. Basic food such as butter and rice is provided by the basic care facilities.
Still, minors have to spend some of their pocket money to complement the range
of food. One minor tells that bread, milk, cheese and rice is provided by the care
facility. However, he himself has to spend money for food to bring some diversity
into his diet (Asif, 16). At another care facility, as one minor reports, they are provided with one meal (e.g. lunch) and need to buy the other meals (e.g. breakfast,
dinner) (Adam, 16). Others (Aasiya, 17; Hamed, 17; Karim, 14; Khalid, 16) are
fully provided with food at their care facility. Our research shows on one hand
the differences between care facilities and on the other hand the lack of resources
for care which undermines the ‘best interest of the child’.
Nevertheless, in one of our visits to a care facility in Vienna, we witnessed minors cooking joyfully and collectively in the kitchen. When the
dinner was ready, other minors were called to the table, which resembled
a family-like environment. Minors hang out together in the living room to
watch movies or play video games in the evenings.

• Access to Education
Most of the minors we have talked to attended school over many years
in their country of origin. They read and write in their mother tongue,
speak other local languages in their country of origin (e.g. Pashtu or Dari in
Afghanistan) as well as English and, in one case, French. Only one of the minors (Karim, 14) we have talked to fell under compulsory education. Those
who do not fall under compulsory education which starts with the completion of the age of six and lasts for nine school years attend a German course
up to 200 hours in total and five times a week for 2-3 hours. Experts confirm
that the number of German classes are very insufficient to acquire sufficient
language skills (e.g. for education and labor). In some of the Länder (e.g.
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Lower Austria) the Child and Youth Welfare Services fund German classes
beyond the common 200 hours or the basic care facilities create additional
funds through donations. After the German hours funded by the state are
exhausted some of the minors attend a secondary school and acquire a secondary school degree. A secondary school degree mostly entails access to
professional training and access to the labor market provided that the minor
has the necessary residence title.
In our interviews with the minors, education has proven to be among
the most significant institutions for the current well-being and future
prospects of the minors. Firstly, school and education gives minors’ li
ves a structure and helps them organise their day. Minors who attend a
German course adjust their eating and sleeping times according to the
German classes while those who do not attend a German course (Aasiya,
17; Majeed, 17) seem rather lost throughout the day. Secondly, education
helps them build relationships outside the care facility and beyond state
authorities. They make friends and, as in one case, find adults who are willing to support them as was the case with Rasheed (17) and his teacher who
became Rasheed’s voluntary ‘godparent’. Thirdly, education enables better
future prospects. Unaccompanied minors are disadvantaged in many ways
compared to their Austrian counterparts (e.g. lack of the family, stressful
asylum procedure, bad language skills). Experts we have talked to confirm
that most of the minors who apply for asylum in Austria receive at least a
subsidiary protection and stay in Austria. Therefore, it seems to be a waste
of minors’ time and potential to keep them in the waiting line instead of
integrating these children into the conventional educational path as fast as
possible. Most of the minors we have talked to have ambitious plans for the
future. Most of the minors wish to study different subjects ranging from
medicine (Adam, 16) and engineering (Hamed, 17) to history (Aasiya,
17) and political science (Salim, 17). Others hope to get an apprenticeship
training position to work for the Austrian National Railways (Tahir, 17) or
become a cook (Rasheed, 17). One of them wants both to study and become a professional soccer player (Khalid, 16).
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• Access to Labor
Minors have access to paid work provided that they hold a residence title. Paid work becomes even more vital when minors turn 18 since it means
the loss of access to certain rights and services (e.g. legal representation
and advice, accommodation for free) adding up to major insecurities in
their life. One of the minors explains that he accepts low-paid jobs at the
municipality as a lumberjack to put some money aside as he was turning 18
shortly after the interview (Tahir, 17). Another minor explains that:
An asylum-seeker has many problems which he/she cannot always
understand. For example, when you turn 18, you have to do everything on your own, but in Austria you do not have any support when
you don’t have a job. This is bad. /…/ For example, when you turn
18 and you do not have an ‘Article 8’ (subsidiary protection according to the Act on Asylum) and you need to travel to Wiener Neustadt
or so, you have to pay for the German course and your food by yourself and you do not get anything from the state or the AMS (Labor
Market Service).
(Rasheed, 17)
However, the lack of regular and secure work undermines unaccompanied minors’ independence and autonomy. Unlike their Austrian peers,
unaccompanied minors are subject to restrictive employment policies towards immigrants which further keeps them from acquiring experience
and developing their skills. This, subsequently creates a system of sustainable unequal opportunities in entering the labor market and holding wellpaid and prestigious positions later on.

• Family Reunification
Our research shows that unaccompanied minors lack intimate and
regular social ties. In the interviews, the most important void in their lives
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proved to be the absence of their families. In fact, in the interviews family reunification proved to be the biggest wish of unaccompanied minors
(Hamed, 17). One minor puts it plainly:
My biggest wish is to live next to my family and to complete my apprenticeship and lead a peaceful life. That is my wish.
(Tahir, 17)
Another minor lost his family in Turkey on their way to Europe and
has not had contact to them since then. At the time of the interview, he
intended to fly to Iran in the summer and search for his family. He states:
My biggest wish is that I am allowed to live here with my family and
acquire the Austrian citizenship.
(Rasheed, 17)
Chances for family reunification can be enhanced through faster asylum procedures and the subsequent family reunification. However, ageassessment processes are not only a physical and emotional challenge for
unaccompanied minors but also a threat to family reunification. One expert explains:
Minors coming to Austria have to wait for their status which they acquire relatively fast and have the opportunity to bring their families
to Austria as expected by their families. This, however, is possible for
a minor only before his/her 18th birthday. /…/ The minor either has
to hold an asylum or has to have extended his/her subsidiary protection at least once after one year.
(Officer at Child and Youth Welfare Services 2)
Age-assessment is mostly conducted at the initial reception centre in
case of any doubt on part of the Federal Office for Immigration and Asylum
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towards a person’s claimed minority. The reliability (the accuracy of results) and legitimacy (physical integrity of individuals) of age-assessment
processes are disputed among experts. Still, according to an officer at the
Ministry of the Interior, 80 to 85 per cent of the unaccompanied minors
who arrive in Traiskirchen take an age assessment test. One unaccompanied minor who had brought copies of original documents because he was
afraid to lose them during the journey was forced to age-assessment:
So I had the copies, so they said (to) me “OK, bring the original one.”
Then I contact(ed) with my sister who is in Afghanistan. She sent me,
but still they sent me to the doctor. /…/ It was a matter of time. /…/
And the result was the same, as I told them.
(Asif, 16)
Although minority is approved with unaccompanied minors in most
of the cases, age-assessment remains systematic due to the institutional
suspicion towards asylum-seekers. Furthermore, as one legal representative to unaccompanied minors reports, in some cases the age of the minor
may even be ‘corrected’ upwards, for example from 15 to 17. This practice
jeopardises minors’ chances for a family reunification. One expert explains:
Sometimes it (family reunification) does not work out due to long asylum procedures and the minor receives subsidiary protection at the age of
17,5 or 18,5 and family reunification becomes impossible. Now the question is whether this is really a good outcome (in the asylum procedure).
(Officer at Child and Youth Welfare Services 2)
Hence, age-assessment procedures contribute to the insecurity and
precarity of unaccompanied minors in Austria.

120

THE BEST INTEREST OF THE CHILD IN A “TWO-CLASS-SYSTEM”: UNACCOMPANIED MINOR ASYLUM-SEEKERS IN AUSTRIA

• Legal Guardianship
Legal guardianship is an institution of great significance for the observation and realisation of the ‘best interest of the child’. Since 2005, legal
guardianship for unaccompanied minors has become more systematic and
prompt. One expert elaborates:
In 2005, there was a decision by the OGH (Oberster Gerichtshof,
Supreme Court) that unaccompanied minors, too, have a legal right
to guardianship. That is very, very important because this has considerably changed the system. They said, “It is not sufficient that they
(unaccompanied minors) have a roof over their head and food; instead, they have to be taken care of (properly).” That was a groundbreaking decision through which they (unaccompanied minors)
started receiving more attention.
(Expert at pro-asylum NGO)
However, despite legal instructions and a court decision, the assignment of a legal guardian for an unaccompanied minor may take up to several months in practice. One expert points to minors’ long stays at the initial
reception center: To acquire legal guardianship of an unaccompanied minor the Child and Youth Welfare Services of the Länder need to apply at
the Guardianship Court (Pflegschaftsgericht) after the minor is admitted to
the asylum procedure and has been moved from the federal initial reception facility to one of the accommodation facilities of the Länder. During the
asylum procedure the Child and Youth Welfare Services is entrusted with the
legal guardianship of the minor through the court decision. However, during
a minor’s stay at the initial reception center, no such court decision is available. Most of the minors therefore lack a legal guardian and only have a legal
adviser/representative. Some Länder argue that the place of residence of the
minor should be conclusively determined before he/she is assigned a legal
guardian. This may take up to six months. When an unaccompanied minor
is already 17, he/she may turn 18 without ever having had a legal guardian.
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Also, a mistaken assessment of a minor’s age curtails the duration of an unaccompanied minor’s access to social benefits, which is granted them until
he/she turns 18. For example, while an underage person is assigned a legal
adviser who carries out the legal representation task for the minor, a person
who is assessed to be 18 or older loses the right to legal representation by an
adult.7 These rights are infringed by inaccurate age-assessment tests.

• Social Relations
For most of the minors, care workers at care facilities soon become the
person of trust. They state that they can see the care worker(s) in charge
anytime and tell them about their problems (Khalid, 16; Tahir, 17). Yet, another minor thinks that the interest care workers show in her is rather ‘fake’
(Aasiya, 17). When they ask how her day was, she says, they do so to type it
down on their computer (as if part of a bureaucratic procedure).
Godparenting represents a useful yet informal institution on voluntary
basis for unaccompanied minors. Two of the minors we have talked to have
godparents who support them in various matters. Tahir (17) was turning 18
shortly after the interview; he mentioned that he had to move out of the care
facility and plans to move in with his godparents temporarily until he finds a
permanent flat-share. This is an important relief for a young person without
family since turning 18 is a source of serious insecurity for unaccompanied
minors who then have to leave the care facility. Besides, Tahir notes that his
godparents help him out with buying clothes. Rasheed, too, has godparents.
He tells us about how he found out about the concept of ‘godparenting’:
Yes, they are a family. And she was my English teacher and I met her
at school. After school, she wanted to practice with me and gave me
her number. So we had contact and then she asked me “Would you
like me to become your godparent?” /…/ I said I did not know what
This person can then file a complaint against the test result at a second instant court. During this time, however,
the person counts as full age although the court might decide otherwise in the end and is deprived of a legal
adviser.

7
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it was. No, I did not know (what it was), but I had heard about it
and so, and I said OK. Then she explained to me that they could help
and support me if I needed help. And this they really did until now.
(Rasheed, 17)
Rasheed even seemed to have developed emotional attachment to the
family. When asked whether his godparents had children, he replied:
Yes, two children. I have a sister and a brother.
(Rasheed, 17)
One foster parent to an unaccompanied minor we have interviewed has been
participating as a volunteer in a project for unaccompanied minors in Salzburg
for five years. He explains that at training sessions, the volunteers were informed
on the legal framework of asylum procedures and provided with practical experiences such as how unaccompanied minors travel to Austria and how they can
access the labor market without status. In one occasion the access of the unaccompanied minor required the extraordinary engagement of the foster parent:
It was very difficult to get a job. In fact, it is only possible through
seasonal work where he worked as a dish-washer at a restaurant. He
was very satisfied and I assumed “Now, he is in Salzburg city, he is
a dish-washer, has a job and his employer wants to keep him and in
half a year we will apply for an extension (of his employment permit).”
/…/ I was horrified to find out that this is not possible because there is
no seasonal work in Salzburg during winter-time. That was the case
back then and as far as I know is still the case today. They would have
sent him (the unaccompanied minor) to Arlberg or Zell am See (both
skiing regions) which is unacceptable. He built himself some personal
relationships in Salzburg which he cannot give up especially at his age
and in his situation. That was a very hard struggle. We even went as
far as to contact the Landeshauptmann (governor of the province) and
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got his letter of reference and special permit so that he could continue
working (at the restaurant).
(Godparent to an unaccompanied minor)

• Leisure
There seems to be a systematic void when it comes to leisure time activities for unaccompanied minors. From the minors we have talked to, only two
attended sports activities regularly. Tahir (17), for instance, likes Taekwondo
and once even won a national championship in Austria before he quit for a
year due to an injury. Salim (17) likes to play cricket. Others play occasionally
soccer with friends, hang out in the parks or take walks along the river. Neither
the budget of the care facilities where the minors live nor the pocket money
the minors receive is sufficient to allow regular sports events for the minors.
One activist who works at an initiative organizing leisure time activities for
unaccompanied minors explains that unaccompanied minors are “rundown in
their leisure time hanging out in the parks doing nothing” (Pro-asylum activist).
One of the minors notes that he gets very bored every day after the German
classes because he does not have anything to do (Adam, 16). Two of the minors interviewed (Asif, 16; Aasiya, 17) have a fitness studio membership which
they finance with their pocket money. One of them (Asif) goes to the studio as
often as four times a week and cooks and studies German in his leisure time.
Another minor likes swimming and jogging (Hamed, 17). One expert complains about the relatively low daily rates which allow only very limited leisure
time offers for unaccompanied minors:
And yes, unfortunately I have to come back to the issue of daily rates.
I think everything it has to do with money how much one can do
and what one can achieve. Concerning leisure time, because we were
just talking about soccer, it costs money and we have only 10 euros
monthly at our disposal for this and for 10 euros I cannot offer much.
(Care worker at basic care facility 1)
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Conclusion: Best Interest of the Child in a
“Two-Class-System”
Our research has established that the major obstacle in the way of the ‘best
interest of the child’ in Austria with respect to unaccompanied minor asylumseekers is the “two-class-system” characterised by unequal opportunities and
resources between looked-after Austrian children and unaccompanied minor
asylum-seekers. This is due to the fact that unaccompanied minors are perceived first as asylum-seekers and only second as children. Most of the enduring structural discrimination against unaccompanied minors directly follows
from this “two-class-system”. In Austria, there are two separate yet intersecting
child-welfare systems. One of them is provided by the Child and Youth Welfare
Services with relatively more resources and transparent structures whose main
beneficiaries are Austrian children. The other one is the so-called basic services for asylum-seekers and other foreigners (Grundversorgung) which entails
some additional provisions for unaccompanied minors. This welfare-system is
rather poorly equipped with respect to financial resources and organisational
capacities. Although the special provisions for unaccompanied minor asylumseekers brings the standards of basic services for unaccompanied minors closer to those of the Child and Youth Welfare Services compared to other (adult
or accompanied) asylum-seekers, it by no means assures equal treatment between underage persons in Austria. Despite a recent increase in the daily rates
for unaccompanied minors, there is still a considerable gap between Austrian
children in out-of-home-care and unaccompanied minor asylum-seekers. This
gap entails that unaccompanied minors receive less funding for the same needs
compared to their Austrian peers.
First of all, minors seem to be poorly informed on the asylum procedure
and often do not know which step follows next. When they arrive in Austria,
they find themselves in a rather hostile environment where they are met with
suspicion. Minors’ accounts of the first hearing at the initial reception centres
resembles a police interrogation which is rather preoccupied with security
questions than the well-being of the minor after a long and dangerous journey. The suspicion towards unaccompanied minors manifests itself in the
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age-assessment which has long become commonplace in the first reception
centres. Age-assessment is not only ethically but also scientifically controversial. In case of a wrong assessment of a minor’s age, he/she loses the right
to significant services such as legal guardianship, accommodation at a care
facility and to family reunification. It is a gross violation of the best interest
of the child if institutional suspicion wrongfully deprives an unaccompanied
minor of his/her rights.
Another discrimination against unaccompanied minors is their accommodation at the child-unfriendly and overcrowded initial reception facilities,
Traiskirchen in particular, until their admission to the asylum procedure.
While Austrian children in out-of-home care are at all times accommodated
in the care facilities of the Child and Youth Welfare Services, unaccompanied
minors have to spend some time at the initial reception facility. After their
admission to the asylum procedure, unaccompanied minors are re-accommodated in one of the care facilities for minors in one of the nine Länder.
These facilities display child-friendly physical and pedagogical infrastructure
and minors overall seem to be satisfied with their lives and friendships.
Easy access to high-quality medical care proves to be yet another integral part of the best interest of the child. Although the treatment of serious
diseases is covered by the health insurance, other less serious yet equally
important medical items such as glasses may in some cases be difficult to
access due to cost concerns. Psychotherapy, in particular, is a poorly-funded
area both for Austrian and asylum-seeking children. Also, the psychotherapy services should at all times include language interpretation costs for
unaccompanied minors. Moreover, we identified a systematic void when
it comes to offers for leisure time activities for unaccompanied minors. In
the lack of sufficient leisure time offers, many minors hang out in the parks
not doing much. Although there are a few number of civil initiatives, they
cannot replace public funding for sports events and other forms of activities which are beneficial for the minors’ social and physical development.
Education proves to be an indispensable component of the best interest of the child both in form of current well-being and future prospects.
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Minors who fall under compulsory schooling are the closest to the common educational path in Austria. Minors outside compulsory education receive 200 hours of German classes which may or may not be raised through
the additional funds by the Child and Youth Welfare Services of the Länder
or through private donations to the care facility. Experts demand more
German courses for unaccompanied minors. Also, minors themselves
seem to be lost and bored in the lack of a comprehensive educational offer.
Some of the minors achieve a secondary school degree which opens up the
way for an apprenticeship. However, there are legal restrictions to apprenticeship admission for unaccompanied minors which puts them into a position of disadvantage compared to Austrian youngsters. The same applies
to employment which is strictly regulated for non-Austrian citizens. Access
to the labor market is important for unaccompanied minors because they
have to cover their own costs after they reach majority. Also, employment
is important for a minor’s financial and social autonomy. Finally, through
employment unaccompanied minors acquire experience and qualifications
which enable them to compete with their Austrian peers in the future.
Unaccompanied minors lack strong and regular social ties most importantly due to the absence of their families. Many of them have expressed
their wish for a family reunification in Austria which depends on their acquiring asylum (or subsidiary protection) before their 18th birthday. Long
asylum procedures often impede family reunification. Since 2005, unaccompanied minors are assigned a legal guardian who is obliged to represent them and act in their best interest more promptly although there are
still delays in the assignment procedure. In two cases we have encountered,
unaccompanied minors had voluntary godparents who are great help to
minors in dealing with daily and emerging challenges in their lives.
Finally, in order to realise the best interest of children, a formal best
interest determination procedure needs to be introduced as part of the asylum procedure. State officials need to be instructed and supervised on the
implementation of this tool.
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“HOW CAN A JUDGE REJECT A CHILD
WITHOUT EVEN SEEING HIS FACE?”:
FAILURES IN THE INTERPRETATION AND
IMPLEMENTATION OF THE CRC BEST
INTERESTS PRINCIPLE REGARDING
UNACCOMPANIED MINORS IN FRANCE
Corentin Bailleul & Daniel Senovilla Hernández

Introduction
The aim of this chapter is to present the main findings collected in the
French context within the framework of the European project MINAS in
order to assess if Article 3 of the United Nations Convention on the Rights
of the Child (CRC)1 is taken into consideration by authorities when dealing with unaccompanied minors. An analysis of public and private social
welfare institutions, courts of law and administrative authorities’ practices
has enabled us to better understand the way these institutions actually interpret and put the best interests principle into practice. Field research in
the French context was undertaken during an eight-month period between
November 2014 and June 2015, a particularly sensitive period as new regulations concerning the reception and territorial relocation of unaccompanied children had been in force since June 2013. This allowed us to explore
1
United Nations Convention on the Rights of the Child, Article 3.1: “In all actions concerning children, whether
undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary consideration” (UN, 1989).
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and verify which changes in policy implementation were operating and
what impact this was having on the daily lives of migrant children.
After a brief overview of the French legal framework and a presentation of the field research parameters, we will discuss in this chapter how the
best interests notion is implemented in relation to the legal treatment and
status of unaccompanied children during their access to protection and the
age assessment procedures they have to face in order to be cared for. Notably,
we will see that the presumption of minority recommended by international
and national agencies is methodically ignored during the assessment process. Instead, when doubt exists, administrative and judicial decisions tend to
apply a presumption of majority. Then, we will analyse the care provisions
provided in light of the principles included in the CRC, in particular, access
to accommodation, physical and mental health care, education, institutional
support and other aspects linked to the fact of being a young person (family,
friend, religion, leisure etc.) In this part, we will highlight a number of gaps
and shortcomings regarding the content and provisions of institutional protection for those who have succeeded in being qualified as unaccompanied
children as well as a number of breakdowns and false starts in the protection path that unaccompanied minors are required to take. Finally, we will
describe access to care and safeguards in place once children reach the age
of majority. We will see that reaching 18 is often associated with the end of
care provisions, a fall into irregular status, the risk of being deported to one’s
country of origin and a generalised lack of durable solutions.

A Brief Overview of the French National Context
The French authorities apply different common legal provisions to unaccompanied children (there is no specific legislation concerning this population). Firstly, unaccompanied children must be considered as ‘children in
need’, which involves the implementation of Children’s Welfare legal provisions with no nationality restrictions. Secondly, their status as migrants or
asylum seekers is regulated by a legal code (the Code for Entry and Residence
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of Foreigners and Right of Asylum, CESEDA)2 which compiles all the main
provisions concerning migration and asylum in France.
It is of key importance to point out that France is not an asylum-based
system of reception for unaccompanied children. If a young person is evaluated as being ‘underage’ and as ‘unaccompanied’ (we will discuss the identification process later) he must be considered a ‘child in need’ as defined
by Section 375 of the French Civil Code. As a consequence of this qualification, the unaccompanied child will be entitled to institutional protection,
including access to the fundamental rights granted to all children, without
distinction of nationality. The child will be under the jurisdiction of the
Children’s Judge (Juge des enfants) who will be in charge of monitoring his
care provisions. Protection is delegated to Children Welfare services (Aide
Sociale à l’Enfance), which is the responsibility of every French department
(96 in continental France and overseas territories)3.
According to the Ministry of Justice, for the period from the 1st of
June 2013 until the 31st of May 2014, 4.042 candidates were assessed as
being unaccompanied minors4, 87% were boys and mainly came from SubSaharan Africa (61%) and Asia (16%) and to a lesser extent from North
Africa and the Middle East (13%) (DPJJ, 2014).
Traditionally, practices of identification and admission into care have
been very different from one department to another. A few departments
dealt with the majority of arrivals and care for unaccompanied minors
(amongst others those of Paris, Seine Saint Denis, Bouches du Rhones and
Nord). These affected departments regularly complained about the financial
burden of receiving this population. In October 2011, the President of the
Seine Saint Denis department, where the Charles de Gaulle International
Airport is located, decided to halt the reception of unaccompanied children and demanded that the Central State assume financial responsibility
2

Code de l’entrée et du séjour des étrangers et du droit d’asile - CESEDA.

In the administrative divisions of France, the department is one of the three levels of government below the
national level, between the administrative regions and the municipalities.
3

According to more recent information provided by a representative of the Ministry of Justice, 19.000 young
people claiming to be unaccompanied minors were assessed between the 1st of June 2013 and the 31st of
December 2014. Only around 40% of them (7.600) were identified as such.

4
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for receiving this population. Several other departments followed this initiative (obviously against the law) in the following years (GISTI, 2013).
On the 31st of May 2013, the Ministry of Justice delivered a Circular
(Ministère de la Justice, 2013) that set up a new protocol of reception with
the aim of establishing uniform treatment across the French territory. Two
main issues were addressed: (1) the central Government will assume the financial cost of the first five-day period in order to evaluate the age of the
child and his status as ‘unaccompanied’; (2) the identified unaccompanied
children will be relocated throughout the French territory (to avoid the
previous concentration in a few departments). This new system has significantly transformed existing practice but has worsened the situation. In the
traditional departments of reception (Paris, Marseille, Seine Saint Denis) the
evaluation process has been subcontracted to private institutions. The fiveday evaluation period is far from being respected (in some cases it can last
for months). As a result, an increasing number of children and young people
lack adequate protection and are left to survive in the streets or in informal
fostering arrangements while waiting for their admission into care. Besides
that, the number of cases where age is disputed has significantly increased.
In other departments, mostly rural or those which are not used to receiving
unaccompanied children, the numbers have also increased due to the new relocation pattern. However, these rural Children Welfare services have not been
adequately prepared for this new responsibility. There is a generalised lack of
places at the existing reception facilities and children are often accommodated
at hotels for long periods of time without or with very limited educational and
social support. We will later examine the shortcomings and consequences of
this new evaluation system in the light of our fieldwork results.
Regarding the possibilities of regularisation when unaccompanied
children come of age, it is important to underline that according to the
law, (all) migrant children’s status is considered to be ‘regular’ in France
whether they are unaccompanied or not. Consequently, getting a residence
status (getting the ‘papers’ as most children say) only becomes an issue
when they legally come of age.
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Section L313-11 2 bis of the CESEDA requests that the unaccompanied
child must be admitted into care before the age of 16 to obtain a residence
permit. Besides this objective condition, there are three other conditions
of discretionary assessment: (1) the former unaccompanied child must
provide evidence of having successfully followed mainstream education
or professional training; (2) he also has to provide evidence of a successful integration into French society (a report from the reception institution
will be requested); (3) his family links in his country of origin will also be
examined (this condition is not defined by law, but in practice indicates
that the child should not have links with his family in order to be granted
residence status) (Ministère de l’Intérieur, 2012).
Children who have been admitted into care after the age of 16 must
respect identical conditions but their regularisation is at the discretion of
the authorities. Finally, it is worth mentioning that return to the country
of origin, either voluntary or forced, is rarely put into practice with unaccompanied children in France.

Field Research Parameters
The field research took place mainly in the city of Paris and its surroundings (the Seine-Saint-Denis and Val de Marne departments) where
large numbers of unaccompanied children arrive every year. We have conducted complementary field actions in the town of Calais, where significant numbers of adults and minors have found themselves stuck trying to
cross the border into the UK; the city of Marseille, the third major conurbation in France where the first records of unaccompanied children took
place in the early nineties; and the town of Poitiers where the MIGRINTER
research centre is, with no tradition of receiving unaccompanied children
until recent years.
During one of the first stages of our field research, we carried out 13
interviews with different key informants (19 people in total), mainly professionals working directly or indirectly with unaccompanied children. Our
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aim was to record the perception of these actors on the interpretation and
implementation of the CRC best interests principle when dealing with unaccompanied children and, more broadly, their opinion on the different aspects
and challenges concerning the French model of reception. We met various
staff from the main associations working in this field (managers and frontline workers), both those supporting and defending unaccompanied children and those acting as delegates of public institutions during the reception
procedure5. We also met other adult informants committed to working with
this population including psychologists, public school teachers, staff working
for the Ombudsman institution, journalists etc. Interviews lasted an average
between 60 and 120 minutes.
Our approach with child informants followed a field strategy already
used in previous research actions (Senovilla Hernández, 2013). This consisted of being regularly present in different strategic public spaces within
the city of Paris (mainly at the 10th and 19th districts, close to the PAOMIE
office, a service in charge of processing new arrivals and assessing age and
identification)6. This strategy allowed us to get progressively in touch with
children and young people, talking and playing games (football, basketball, skateboarding, table tennis etc.) or just spending time with them in
order to gain their trust and help them understand our role. In our opinion,
regular informal talks with unaccompanied children constitute a valuable
information-gathering tool, most likely with a lower level of bias and imprecision than more traditional tools such as formal interviews.
With the aim of getting more precise and less biased results, we also
used a new tool involving groups of 6–15 unaccompanied children and
young people that we met over 3–4 consecutive days, where we offered various participative and play activities, including sharing information about
various legal and social aspects relevant to their situation. The workshops,
named ‘collective workshops of awareness and talking’, aimed to actively
5
Toit du Monde (Poitiers), ADJIE/GISTI (Paris), FIDL (Paris), HLR (Paris) Médecins du Monde (Calais et
Paris), 115 du particulier (Paris), ADDAP 13 (Marseille), FTDA (Saint Omer and Paris).
6
The PAOMIE (Permanence d’accueil et orientation des mineurs isolés étrangers), run by France Terre d’Asile,
constitutes a subcontracted clearing service in charge of the identification and age assessment of unaccompanied
children in the city of Paris. More information here: http://infomie.net/spip.php?article734
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involve the participants in different activities: role-plays, games, debates
etc., and created, in most cases, a favourable atmosphere for young people
to talk freely about their migration experiences. The sessions tackled topics such as the notion of the ‘unaccompanied child’, the rights of the child,
the reception and protection provisions, durable solutions, transition to
adulthood etc. We organised 6 series of collective workshops (21 in total)
involving around 70 unaccompanied children and young people.
Both the observation periods and the collective workshops facilitated
access and consent for individual interviews with unaccompanied children and young adults. As a result, 11 formal individual interviews lasting
between 45 and 120 minutes were conducted, 9 with self-declared unaccompanied children (several of them disputed cases) and 2 interviews with
young adults. Most of the interviewees were going through the first stages
of the reception procedure, i.e. children in the phase of identification and
assessment, age disputed cases, children living in hotels or ad-hoc shelters
(gymnasiums), children at first reception facilities etc. A number of them
were also living in the street or were in a very precarious situation at the
time of the interview. All interviewees were informed about the aims and
objectives of the research, the guarantees (particularly ensuring full confidentiality) and they were asked to give their consent prior to the interview. Interview settings were varied and depended on the situation of the
informant. Those with children living in the street were mainly conducted
in public spaces such as coffee shops or parks. Interviews with children in
care were usually conducted at their current accommodation facility but
without the presence of members of the staff or other adults.
Most of the children who participated in the research came from West
African countries (Mali, Senegal, Guinea, Ivory Coast, Gambia, Ghana, Sierra
Leone, Cameroon and Angola), North Africa (Algeria), East Africa (Egypt,
Sudan and Eritrea), Europe (Romania) and Asia (Afghanistan, Pakistan and
Bangladesh). A large majority were boys and the average declared age was between 15 and 17 years old. Only a few girls participated in one of the series of
collective workshops, and we also met a few more during fieldwork observation.
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Assessing Age and Identity or Filtering
Access to protection?
While in most European countries unaccompanied children’s access to
institutional care is concomitant to their condition as asylum seekers and the
so-called ‘undocumented migrant children’ usually do not ‘exist’ in a legal
sense if they do not register an asylum application, it is very important to point
out that France is an exception to the prevailing European model (also the case
in Italy and Spain, and to a lesser extent in Belgium). In contrast with other
European countries, most unaccompanied children arriving in France do not
seek asylum but claim State protection as ‘children in need’ under the Civil
Code (Article 375), which involves the implementation of Children’s Welfare
legal provisions7 with no restriction concerning nationality8. Given the weak
proportion of unaccompanied children seeking asylum in the French context
(273 applications in 2014), our survey has prioritised other much more sensitive aspects, particularly the procedure of assessment and identification of
young migrants claiming to be unaccompanied children as a necessary step
prior to their acceptance within the institutional protection system.
According the 31st of May 2013 Circular (Ministère de l’Intérieur,
2012), every young migrant claiming to be an unaccompanied child will be
identified and assessed during an initial five-day period (a time-frame not
respected in most cases). This assessment may address three main aspects:
the minority of age, the fact of being unaccompanied and the territorial
responsibility (to ensure that the minor is not in transit). Despite the fact
that there are significant differences amongst territories regarding the undertaken assessment practices, it can be said that three main tools are used:
1. a social assessment;
2. an investigation regarding identification documents and
3. a medical assessment.
7

Code de l’Action Sociale et des Familles- CASF (Social Work and Family Code).

In France there is no formal distinction between unaccompanied minors coming from non-EU countries and
unaccompanied minors coming from EU countries, which is in contradiction with the definitions proposed by
the EU legal instruments.
8
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Ad 1) Social assessments consist of one or several interviews with the
young person, in most cases conducted by the staff of the relevant Children
Welfare Services or a subcontracted NGO. During the social assessment interviews, the young migrant is asked to describe his situation, to show documents and explain how he got them, to talk about life conditions in his home
country and links with family. Furthermore, he has to accurately outline his
migration path from departure to arrival in France, including dates of arrival
and departure from transit points, means of transportation etc. A first initial
assessment is undertaken at this stage with regard to the child’s declarations,
identification documents (if any), his physical appearance and any other information relevant to his identification as an unaccompanied minor.
Recent statistics show that around 60% of the young people claiming to be unaccompanied minors were excluded from institutional care as
their minority or isolation were contested at this initial assessment9. This
percentage of exclusion leads to a strong presence of children and young
people lacking protection, particularly in important conurbations such as
Paris or Marseille. During our fieldwork, we met a significant number of
young migrants who were denied institutional protection following an initial social assessment disputing their age or their status as ‘unaccompanied’.
These young persons can appeal to the Children’s Judge who will or will not
confirm the initial assessment made at the administrative level and may
order a medical assessment and an investigation on the validity of the identity documents that the young person possesses.
Ad 2) Section 47 of the French Civil Code establishes a presumption
of validity of foreign identity documents. Only if the administration has
a solid doubt about validity may it order an expert examination of these
documents. However, we have noticed that in practice a significant number
of initial assessment decisions do not comply with this presumption of the
validity of ID documents and children are rejected from institutional care
based only on subjective criteria (physical appearance, clothes, coherence
of discourse etc.) Even in those cases where the documents have been
9

Code de l’entrée et du séjour des étrangers et du droit d’asile- CESEDA.
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deemed authentic, the Children Welfare Services (or the organisation under delegation of the public authority) may dispute the credibility of the
document owner. In particular, as many young people coming from West
Africa only possess a birth certificate without photographic identification,
authorities may argue that there is no evidence that the young person is the
real holder of the document presented. Finally, in cases where the young
person’s entourage has sent the identification documents by mail after he
has arrived in France, authorities may deliver a negative decision based on
this practice (which is usual in a number of African countries).
Ad 3) With regard to medical age estimations, abundant literature refutes
the validity and accuracy of medical methods to estimate a young person’s
age (Committee on the Rights of the Child (CRC), General Comment No.
6, 2005; Committee on the Rights of the Child 2009; Separated Children in
Europe Programme, 2012; UNICEF, 2009; Haut Conseil de Santé Publique,
2014; Académie Nationale de Médecine, 2007; Commission Nationale
Consultative des Droits de l’Homme, 2014; Défenseur des Droits, 2012;
Comité Consultatif National d’Ethique, 2005). The most frequently used
methods in the European context consist of an assessment of bone development (wrist or clavicle); of dental maturity (specifically the scale of development of third molars); or an examination of the young person’s puberty
development (European Asylum Support Office, 2014). In all cases, scholars state that these methods are highly uninformative and only allow an approximate estimation of age with a significant margin of error (around 18
months or more). Some of the methods, in particular the frequently used
X-ray of the wrist bones, appear to be a particularly inadequate and inaccurate manner of estimating the age of children older than 14.
In France, there is no consistent practice regarding medical examination of the age of unaccompanied children. Some territories practice the
classical methods to estimate bone development while some others practice a combination of methods including an examination of dental maturity and puberty. There are also a few territories that do not practice medical
examination of age (as in the Pas de Calais department).
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French regulations require the young person’s informed consent prior
to a medical examination10. However, informed consent is rarely requested
in practice. Young migrants are systematically led through medical examinations of their age and their eventual refusal may be interpreted as evidence of being beyond minor age.
The above-described tools for assessing the identity and age of the young
people claiming to be unaccompanied minors present a number of gaps in
terms of procedural guarantees that could have a negative impact on the children’s fundamental rights and particularly undermine their development by
exposing them to vulnerability and marginality.
In Paris and Marseille, young people waiting for the initial social assessment or already rejected at this stage (and waiting for a judicial decision) often lack protection and are therefore denied their basic fundamental rights. With regard to this initial social assessment, the young people
consulted highlighted a number of failings susceptible to hamper their
rights as children that are obviously against the best interests principle.
Social assessment interviews are too short to properly understand the
complexity of the young people’s migratory paths. In Paris the initial assessment is under the purview of the PAOMIE11 service. Interviews at this
service can last between 15–90 minutes. The young people met evoked
their incapacity to talk freely in a climate where they feel unwelcome.
I could not talk about everything. She (the interviewer) had not
asked a lot of questions. It’s them who talk a lot in fact, us - we don’t
even talk much. They ask you questions, you have not finished yet
answering, and they ask you another question; you end up forgetting
what you were talking about. By the end of the interview, I did not
even understand what she was saying to me, she talked too fast. It’s
not a real dialogue.
(Ousmane, 17, Paris)
10

See Section 371-1 of the French Civil Code and L1111-4 of the Public Health Code (Code de la Santé Publique).

11

Code de l’Action Sociale et des Familles- CASF (Social Work and Family Code).
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Besides interview length, it is the rapport between the evaluator and
the young person that is of great importance. According to the young people we met, the interviews are far from being ‘child-friendly’. Being aware
of the importance of this first assessment in order to be qualified as an
unaccompanied child and to be admitted into care, young people face the
interviews with a high degree of anxiety and fear.
We are under a lot of stress and we make mistakes. In Africa we are
not used to this kind of interviews, so we freak out.
(Amadou, 16, Paris)
When we see the evaluator, we are afraid. So when he asks questions
we fail to answer properly.
(Ousmane, 17, Paris)
Another issue during interviews is the role of interpreters. On the one hand,
requesting an interpreter may considerably delay the date of the interview (during
the waiting period for social assessment, in most cases, children have to provide
for themselves). On the other hand, the young people consulted stated that the
quality of interpreters was poor (on some occasions an interpreter is appointed
without real proficiency in the native language of the young person) and that they
felt that occasionally their translations were partial, interpretative and biased.
A number of young people also expressed their feeling that having a good
level of communication in French language may play against their interest to
be qualified as unaccompanied children. They suggested their feeling that - in
terms of their assessment - a good level of expression in French is considered to
be not compatible with their condition of being ‘unaccompanied’.
Some people have to wait for two months, maybe one, to do the interview. It depends if you speak French, Soninke or Wolof. I preferred
doing the interview in French because it was faster.
(Sikou, 16, Paris)
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I myself sometimes have regretted that I learnt French at school and
came to France. I think if I would have been illiterate, it’d maybe
have been easier.
(Amadou, 16, Paris)
Another important aspect relates to the content of the interview. As mentioned above, the analysis of different assessment decisions (which is consistent
with the declarations of the young people consulted), indicated that the social
assessment of the young person’s identity tackles a number of factual issues
which are initially not relevant to qualify the person as an ‘unaccompanied
child’. Specifically, there is a continuous request from the interviewers to provide exact dates and the name of the transit points where the young person has
been in order to trace the migratory journey. A number of questions also relate
to family aspects and living conditions in the country of origin. The decisions
following the initial assessment confirm this practice. In a number of cases, refusals do not really refer either to the minority or the status as ‘unaccompanied’.
During our fieldwork we have become aware of a significant number of negative assessment decisions reproducing in all cases a similar argument based
on the incoherence of and the inconsistencies in the discourse. Young people’s
credibility seems to be systematically disputed at this stage.
She was asking me exact dates and I said I didn’t remember. She asked
me why and I answered that I don’t know. I said I didn’t know and she
insisted for me to provide a date. She made me to talk ‘in dates’.
(Ousmane, 17, Paris)
Cultural codes are also often ignored or misinterpreted. Some African
young people expressed that they were often reproached for avoiding eye
contact with the interviewer (and they explained that avoiding eye contact
is a sign of respect to elder people in their culture). A young person also
stated his incomprehension when the interviewer compelled him to provide the age of his parents.
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In Africa we know neither the age nor the date of birth of our parents. If I ask my father how old is he, he’ll get mad. We don’t do that.
(Statement collected during a collective workshop in Paris, 23rd27th of March 2015)
Physical appearance, clean new clothes and the use of electronic devices
(mobile phones in particular) may also be criteria to dispute children’s credibility. During collective workshops, the participants stated that they were
invited to stand up while the interviewers carefully examined them. They
also expressed that interviewers examined them underneath the interview
table to check their shoes. One participant stated that the interviewer reproached him that his glasses were of a French brand and argued that wearing those glasses was incompatible with his alleged condition of being ‘unaccompanied’. As a matter of fact, the condition of being ‘unaccompanied’ is
challenged as far as the young person has some relatives or friends likely to
accommodate him, even on a provisional basis.
I called PAOMIE and I asked them to shelter an unaccompanied
girl who was living in the street. But their answer was ‘No, when she
arrived in Paris she was accommodated by her brother’s friends; she
can go again with them. She’s not unaccompanied, she has friends’.
(NGO representative, Paris)
Concerning the other instruments used to assess age and identity, many
unaccompanied children (particularly Africans) do not understand the importance of presenting ID documents as they come from a context where
birth registration and administrative documents are not systematic and registration practices do not match with the expectations found in industrialised countries. A secondary school teacher talked to us about the case of a
boy who was pursued for criminal charges when his father in his country of
origin sent him an ID card with the fingerprint of another person12.
12

Interview with a teacher in charge of unaccompanied children’s adapted schooling, Paris, 5th of February 2015.
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With regard to medical examinations, we have found several young people who stated that they were not asked to provide consent before the test.
It’s something which it’s not good. It does not tell the truth. In my case,
they scanned everything, even my sex. They didn’t ask my permission,
they just did. When they finished doing that, the doctor told me ‘you
are not 16; and I answered ‘your machine does not work properly, your
machine is sick’. He was mad when I told him that. When they gave
me the results the day after, they told me ‘No, you are over 19’.
(Amadou, 16, Paris)
Those young migrants described above, rejected at the initial age and
identity assessment, have to request a Children’s Judge hearing. Depending
on the territory, the waiting period for a hearing can be 3 to 8 months (in
Paris it is 5 to 6 months). During this waiting period, children may provisionally be placed at a shelter until the date of the hearing, but this decision is
at the discretion of the Children’s Judge. In Paris, the number of placements
pending hearing has consistently dropped in the last few years (71% in 2013;
54% in 2014; around 20% during the first months of 2015 according to recent
internal statistics provided by an NGO)13. All young people who are not sheltered before the hearing have to provide for themselves.
Moreover, access to a hearing with a Children’s Judge is not systematically guaranteed. Certain Children’s Judges declare themselves as having
no competence to evaluate the situation of an unaccompanied child (they
consider that unaccompanied children should be the responsibility of
the Guardianship Judge). We have also recorded some cases where the
Children’s Judge has delivered a decision without seeing the unaccompanied child in question at the hearing14. One of the youths met expressed his
disbelief about this:
13

Statistics provided by the ADJIE- Accompagnement et défense des jeunes isolés étrangers.

During an interview with the Ombudsman’s representative, he confirmed these two practices of Children
Judges’ refusing to deal with unaccompanied children cases or issuing decisions without appointing the young
person to a hearing. Interview with an Ombudsman’s representative, Paris, 26 November 2014.
14
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How can a Judge reject a child without even seeing his face?
(Sikou, 16, Paris)
Our findings show that Children’s Judge hearings may be extremely
brief (we had the opportunity to be present at a young person’s hearing
which lasted exactly 9 minutes). Judges usually do not proceed to an evaluation of the child’s needs but focus only on the results of the medical examinations or other investigations regarding identity. The role of interpreters
seems again dubious and the legal support of a lawyer is not systematic.
There was a Soninke interpreter but he didn’t translate anything. As
the Judge said that I understood a bit of French, he talked straight to
me. I could understand almost everything of what he told me but I
was unable to talk myself.
(Mamadou, 15, Paris)
Yes, I saw the Judge. I was alone with the Judge. There was no social
worker or lawyer.
(Abdoul, 16, Paris)
Summing up, beyond the impact that a refusal as to the qualification
as an unaccompanied child may have in everyday life and on access to fundamental rights (we will examine these aspects in detail later), the young
people we interviewed struggled to understand the reasons for their refusal
from institutional protection. In most cases, they did not understand the
lack of credibility of their narratives or the doubts about the authenticity
of their documents and they felt discriminated against in comparison with
others who succeed in being qualified as ‘unaccompanied children’ and
who had access to institutional protection.
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It shocked me (the negative decision) because I brought my birth certificate. White people here do not know black people, they do not
know if we are children or adults.
(Ibrahima, 16, Paris)
What it hurts me it’s the suspicion at the PAOMIE. If they like your
face they take you in, otherwise they kick you out.
(Ousmane, 17, Paris)
The identification and age assessment process are a key focus of concern in France. Most of the experts we consulted condemn the identification
and age assessment process as it is currently implemented. If there is doubt
in certain cases, systematic suspicion is no longer tolerable. The presumption of minority recommended by international and national agencies is
methodically ignored during the assessment process. Instead, when doubt
exists, administrative and judicial decisions tend to apply a presumption
of majority. For instance, we have followed an African teenager for several
months during his initial identification assessment at administrative level
until a decision of the Children’s Judge. This youth declares himself to be
16, he possesses a birth certificate corroborating this age and looks even
younger (at first sight we thought he was 14 or 15). In the decision excluding this young person from care protection, the Judge expressed doubts on
his age but considered there was not enough evidence to identify him as a
minor. Unfortunately, this kind of decision is not an isolated case but a real
trend. It is worth recalling that the Committee on the Rights of the Child
recommends that age assessments “must be conducted in a scientific, safe,
child and gender-sensitive and fair manner, avoiding any risk of violation
of the physical integrity of the child; giving due respect to human dignity;
and, in the event of remaining uncertainty, should accord the individual
the benefit of the doubt such that if there is a possibility that the individual
is a child, she or he should be treated as such” (Committee on the Rights of
the Child (CRC), General Comment No. 6, 2005).

145

“HOW CAN A JUDGE REJECT A CHILD WITHOUT EVEN SEEING HIS FACE?”: FAILURES IN THE INTERPRETATION AND
IMPLEMENTATION OF THE CRC BEST INTERESTS PRINCIPLE REGARDING UNACCOMPANIED MINORS IN FRANCE

In any case, it is now urgent to rethink the unaccompanied children’s
identification process in France to guarantee a number of procedural safeguards that are completely ignored. First of all, all persons declaring themselves to be minors should be provisionally admitted into care in similar conditions to all other children in need. The assessment should be undertaken by
independent professionals over a sufficient period of time (the 5 day period
set up by the 2013 Circular is obviously insufficient and not respected) and
include a holistic and child-friendly approach. Uninformative medical tests
should be avoided and the presumption of minority respected. Decisions
should be motivated in substance and procedures and mechanisms of appeal incorporated. All persons claiming to be unaccompanied minors should
have access to an independent legal counsellor during the entire process. Last
but not least, a parallel assessment of the real needs of the child, which does
not currently exist, should be introduced into the process.

Do Institutional Authorities Determine
Unaccompanied Children’s Best Interests
or do they Rather Defend their Own?
Best interests determination is a complex process that has to be implemented considering both the full and effective enjoyment of all the rights
of the Convention on the Rights of the Child and the holistic development
of the child. A report published by the UNHCR and UNICEF states that
“best interests determination (BID) (…) starts in principle as soon as an
unaccompanied or separated child is discovered and ends when the child
has obtained a durable solution” (United Nations High Commissioner for
Refugees & United Nations Children‘s Fund, 2014). However, our findings
highlight that there is a generalised noncompliance of the principle depending on a range of factors, and this concerns the different scales and
dimensions of the unaccompanied children’s best interests.
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Access to Accommodation
In order to address the accommodation conditions of unaccompanied
children within the French context, it is important to differentiate between two
categories: those who are waiting for, or are in the process of identification assessment and who are accommodated in provisional shelter facilities if there
are available places, and those who have already been determined to be unaccompanied children and have access to regular care and accommodation.
With regard to the former, in many departments authorities argue about
the lack of available places in clearing reception facilities. During our fieldwork in Paris, we identified minors who were still included in the age assessment process and did not benefit from any accommodation provisions. In
Marseille, most of the youth we interviewed had been received by the Police
services on arrival. The Police took them to a day centre managed by an NGO
in charge of unaccompanied minors’ first reception, which does not provide
any accommodation.
As a consequence, many young migrants are forced to live in the street
(metro stations, parking-lots, the actual street). During our fieldwork in
Paris, we were regularly in touch with a group of young Africans (between
30–50) who organised to settle in an informal camp nearby the PAOMIE
office15, and later on a central well-known square (Place de la République).
After more than two months camping in the street during winter-time, this
group of young people was finally housed at various reception facilities for
the adult homeless.
Other informal arrangements were reported by some of the youth interviewed (sleeping in the waiting room of hospital emergency services,
sleeping in the kitchen or the corridors of reception facilities for adult migrant workers etc.) Other children met in Paris were put up in a gymnasium (an overnight shelter organised by the PAOMIE office16) or in hotels
(usually those provisionally placed by the Judge until a definitive decision
on their identification assessment is made).
15

Code de l’Action Sociale et des Familles- CASF (Social Work and Family Code).

16

Ibid.
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Regarding qualified unaccompanied children, following the Children’s
Judge hearing, the choice of accommodation should be made taking into
account the age, the degree of autonomy and the child’s profile and opinion. However, we noticed that the decision depends mainly on the available
places and does not result from best interests assessment.

Picture 1: Informal camp close to the PAOMIE office (OMM17, 2015).

17

Observatoire sur la migration de mineurs.
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Picture 2: Informal camp close to the PAOMIE office (OMM, 2015).

There is significant diversity around the country in the type of accommodation proposed for unaccompanied minors. First reception centres providing night shelter and some educational activities seem to be one of the
adequate solutions observed during fieldwork. We had the opportunity to be
in touch with a group of children accommodated at a Red Cross specialised
reception centre in the Val de Marne department (inside the Paris conurbation). In contrast with those we met in the streets, these children seemed
to be thriving and, most importantly, safe. The group was globally living in
harmony and they were attending regular languages classes and other recreational and educational activities (sports, cultural visits etc.) A good indicator of the quality of the reception was that during our visits we noticed that
other children or young people who had previously been accommodated at
this centre came by to spend some time with their peers, to talk to the social
workers etc. However, we saw that children could remain during excessive
lengths of time at this kind of facility before their definitive placement.
Placement in foster families appears to be a possible accommodation
solution with widely varying results. The quality of the welcome on the part
of the families is variable. We recorded statements mentioning families who
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really look after and provide affection to the received unaccompanied children; while other families appeared much more hostile and seemed to be
involved in fostering only for financial gain18. The consulted children do not
have a consistent opinion about this kind of accommodation. While some
seemed reluctant to integrate a space with precise rules and restrictions, others felt attracted by the opportunity to live with a family. Cultural and religious codes may also be a source of anxiety for children accommodated in
host families.
When I heard the word foster family, I said to myself ‘this is going to
do it’. I was terribly missing my own family.
(Tazim, young adult, Poitiers)
Well I don’t want to be in a family. Because being in a family if you
eat something and your religion does not want you to eat that, it’ll
be hard.
(Balla, 15, Paris)
Living in shared flats (with some educational support) is a solution of
great attraction for most of the young people we consulted (in particular for
those aged 16 or 17). Being partially autonomous and- most importantly- to
have some space for private life, studying etc., seems to be a key factor for
them. In Saint Omer, close to the town of Calais, unaccompanied children go
through an adaptation period in a shared apartment before being definitively
placed in one. Indeed, a period of adaptation could be a systematic good
practice for children regardless of the accommodation solution.

18
For instance, during our fieldwork observation we met an Afghan boy who stated he had been invited by his
foster family to leave the place the day of his eighteenth birthday as the institutional remuneration from the
State stopped that same day. This youth was extremely anxious because he was going to start a remunerated
apprenticeship the week after and was obliged to sleep outside the day of his eighteenth birthday.

150

“HOW CAN A JUDGE REJECT A CHILD WITHOUT EVEN SEEING HIS FACE?”: FAILURES IN THE INTERPRETATION AND
IMPLEMENTATION OF THE CRC BEST INTERESTS PRINCIPLE REGARDING UNACCOMPANIED MINORS IN FRANCE

It’s great. The good things are the autonomy, the tranquillity, less conflicts,
and being able to invite girls! Having its own apartment it’s really cool!
(Mamadou, 15, Paris)
There is a wide diversity of different reception centres but the quality
of the reception is variable. As a general rule, there are specialised centres
which cater only to unaccompanied children while other centres also receive French national children in need or migrant children with families
As it was the case in our previous research findings (Senovilla Hernández,
2013), one of the more unpopular attributes of this kind of accommodation
is obeying strict rules, particularly limitations on going out.
I have already visited two centres. It does not interest me because you
cannot go out, even during weekends. You have shared rooms, not
individual. I refused. I prefer to be here than there. It’s not normal
not to be allowed to go out during weekends!
(Abdoul, 16, Paris)
Our findings shows that unaccompanied children’s opinions regarding
the place of accommodation are not always heard and, when they are, they
have a variable impact on the outcomes. In certain territories, reception
centres are synonymous with simply ‘being placed’, as there are rarely other
alternatives. This was the case in Marseille. In Paris, accommodation places
are so rare that expressing reluctance to a placement is usually not well
received by the Welfare services staff. In Poitiers and Val de Marne, choice
seemed more open to negotiation with the social workers in charge.
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Access to Physical and Mental Health Care
Again two categories may be differentiated in terms of access to health:
young people waiting for or in the process of identity assessment or agedisputed cases, and qualified unaccompanied children under institutional
protection.
When unaccompanied children’s status is contested, we have observed
obstacles to accessing health care provisions. Even when they are lacking institutional protection, they should be entitled to basic health care provisions
just as any other undocumented migrant19 but they have to provide proof of
their current residence in France - which might be impossible given their situation. This may become an overwhelming obstacle for those young persons
living in the streets or at provisional shelter solutions. In Paris, some support
organisations agree to domicile unaccompanied children at their headquarters in order to facilitate their access to health care provisions.
In hospitals, care can be refused as physicians may argue they do not
have the right to treat children without the agreement of their legal representatives. The decision to accept or refuse care without consent of legal
representatives belongs to each physician. Section 1111-5 of the Code of
Public Health allows doctors to overstep parental authority if they consider
it essential for the child’s health.
I have a tooth problem. When I go to the hospital, the Doctor tells
me, ‘you are a minor, I cannot pull out your teeth’. He just puts some
plaster and I cannot sleep.
(Amadou, 16, Paris)
Unaccompanied minors under institutional protection are entitled
to the same full health care provisions as national citizens (Ministère du
Travail, de l’Emploi et de la Santé, 2011). Most of the children we met
were benefiting from convenient access to health care and were affiliated
to the social security system (even if some of them were not aware of their
19

Article L115-6 Code de la Sécurité Sociale.
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entitlement). However, some children waiting for relocation to another department may, on occasion, be excluded from health care as authorities
consider that the process should be launched at the final destination.
Some problems linked to language difficulties, cultural codes and inadequate follow-up by the social workers in charge of the children may arise.
In the case of Tazim, he recounted how after breaking his arm, he did not
understand the doctor’s instructions to follow his treatment and nobody at
the reception centre helped him to cope with this problem.
I broke my arm and I went alone to the hospital. The staff at the reception centre just came once to visit me. The doctor didn’t explain
anything to me; particularly he didn’t say that I should not be exposed to the sun. He did not give me any ointment. I had some pins
and after two and a half years I had an appointment to take the pins
out. And then they told me: ‘But you should have put some ointment
on!’ At that moment I spoke good French, so I replied: ‘What ointment, you did not tell me anything about that!’
(Tazim, young adult, Poitiers)
In terms of mental health and psychological wellbeing, a vast number
of the young people we met had gone through stressful experiences during
their migratory journey. Most of them had gone through a Mediterranean
crossing, and they also expressed traumatic experiences at transit points,
particularly those who lingered for a while in Morocco or Libya.
There was that guy who fell in the sea. I can still see his face. He died.
(Ousmane, 17, Paris)
Their precarious situation may reinforce their psychological troubles.
The young people we met lacking protection often evoked their deep unease. They have headaches, problems sleeping, nightmares etc. Some of the
young people we met did not know what a psychologist or a psychiatrist
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was. During one of the collective workshops we explained to the participants the possibility of getting care for mental health troubles, as they had
never heard about that before.
At the centre I was scared, but I hadn’t the opportunity to talk to
someone else. I didn’t talk French either. The most important is to get
integrated in good conditions. Better than a psychologist by the way.
(Tazim, young adult, Poitiers)

Access to Education
French law ensures the right to education with no restriction as to nationality. However, during fieldwork we have recorded some obstacles hindering unaccompanied children’s effective access to this fundamental right.
Unaccompanied children in the first stages of the reception process often
simply benefit from language courses, sometimes with a low number of weekly
hours. All newly arrived children, whether unaccompanied or not, must go
through an assessment of their level of schooling. After this assessment, we
have observed long delays to get a school affiliation. This is due to the lack of
available places in adapted classes or, for those with a sufficient level of French
language, the lack of available places to be integrated into regular schools.
For children over 16, education is no longer a duty but is still a right20.
However, on occasion, we noticed cases of unaccompanied children who
reached 16 or 17 years of age and were still not attending school. In these
cases, Children Welfare services may suggest that they engage in short
training courses ending before their age of majority (language classes or
vocational training). These training classes (subcontracted to private structures) do not always allow a satisfactory integration into the labour market,
as the qualifications obtained are not official.

20
See section L122-2 of the Educational Code (Code de l’éducation) and Circulars of 20 of March 2002 (Ministère
de l’Education nationale, 2002) and 2 of October 2012 (Ministère de l’Education nationale, 2012).
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Young people waiting for or in the process of identification assessment
encounter extensive difficulties accessing school. During our fieldwork
timeline (November 2014 to June 2015) we observed two different practices in Paris. Before December 2014, the institution (CASNAV)21 in charge
of assessing the level of schooling and assigning pupils to an education establishment agreed to evaluate and assign 8 unaccompanied children lacking protection per week. However, since January 2015 the same institution
decided to keep on assessing the school level of young migrants lacking
protection but decided not to integrate them into school until they were in
institutional care. This new practice was a source of disappointment and
concern for the young people concerned.
Why they allow us to pass the level exam? They shall tell to us straight
away that we are not allowed to go to school.
(Mamoudou, 16, Paris)
Another important issue to address is that of professional training orientations. In most cases the choice is made bearing in mind the conditions requested for the unaccompanied child to receive immigration status
and, eventually, an extension of the care provisions once they come of age.
Children are aware of the importance of succeeding at school in order to
have better opportunities to integrate when they reach the age of majority.
They have to adapt their ambitions and instructional expectations to the
challenges and constraints linked to their situation.
They are all aware of that, they need to follow an official educational
programme to have the opportunity of being granted with an extension of care. As a result, they follow their training even if they are not
satisfied with it. They know that anyway they have no choice.
(Psychologist at a reception facility, Paris)
21
Centre académique pour la Scolarisation des enfants allophones Nouvellement Arrivés et des enfants issus de
familles itinérantes et de Voyageurs.
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It is worth mentioning that many of the young people consulted put
schooling and getting instruction at the top of their migration priorities
(see Table 1 below). In the case of West Africans, school was a major challenge for all of them (they have a high consideration of French public education, as many of them had not the opportunity to attend school in their
home countries). Many of them were highly motivated and committed to
doing well in school; all the staff from the educational institutions we consulted confirmed this trend. School is also a basic space of integration, the
first space where young migrants are able to meet and be in contact with
French people of their age.
They did not ask me what I wanted to do. I wanted to study first and
then get a degree to have the papers. I am a bit scared because I hope
I’ll be able to get my degree.
(Ibrahima, 16, Paris)
When I went to take the level exam, I said my ambition is to become
a journalist, but when they asked me what I wanted to do, I said
construction industry. If I do well in construction, I may be able to
follow my studies later.
(Amadou, 16, Paris)
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Table 1: Importance of Schooling for Young Migrants22
Why School is Important?
•
•
•
•
•
•
•

To have a diploma and be able to work
To be instructed, to have knowledge
Because it is the key to success for every person
To do what we want
Because you can find good ideas (and if you don’t go, you can
barely do anything)
To learn about European civilisations
To better develop one’s brain and one’s spirit

Educational and Social Support from the Institution
For those young people waiting for or in the process of identity assessment, institutional practices of educational and social support vary widely
and are - generally speaking - ineffective.
In the case of children in the process of evaluation who are housed in
hotels or gymnasiums in Paris, institutional support was based around a periodic meeting with the child in order to provide him with meal vouchers, a
public transportation pass and, at best, some addresses for NGOs or public
services where he can find further support. Besides, they are not properly
informed in a friendly manner on their administrative and legal situation.
In Poitiers, during our fieldwork, around 40 young people were in provisional placement at a couple of hotels, while only two institutional agents (one
of them recruited part-time) were in charge of them (apart from other additional children). These two people were barely able to organise all the domestic
and logistical aspects linked to the placement of this group every week. As a
result, real educational support was very limited, consisting in a few hours of
language classes per week and the organisation of some sports activities.

22

Answers following an open discussion at a collective workshop run in the city of Paris in March 2015.
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In Marseille, children in the process of identification had to provide for
themselves in terms of accommodation and access to food. The association
in charge of the identification process offers educational support and recreational activities (advice on health related issues, language courses, cultural
activities, sports etc.)
An important source of support (but not of the institutional kind) is
that of NGOs or organisations from the civil society. In Paris, a group of
associations and NGOs has created a platform (ADJIE) to provide legal
counselling and support to all young persons who have been refused at the
initial assessment, notably to appoint the Children’s Judge (otherwise these
youths will not have, in most cases, the personal resources and know-how
to do this on their own). This platform represents a valuable service for
young migrants to cope with all the difficulties linked to their precarious
administrative situation. Other NGOs (Hors la Rue, Médecins du Monde,
RESF etc.) provide a different range of services and support for unaccompanied children and young migrants.
During our fieldwork in Paris, we also observed the presence of a new
association of support to homeless people that was supporting a group of
migrant children and youth living on the streets. They provided them with
tents, sleeping bags and other camping gear and also encouraged this group
to political mobilisation in order to claim their rights. This association (called
‘115 du Particulier’) organised two informal camps of between 25-50 children and youths, firstly in front of the PAOMIE office in the 10th district of
Paris, and later in Place de la République, a central and busy square in the
centre of Paris. The action of this association and their different mobilisations resulted in a list of 43 children and youths who were accommodated in
reception facilities for adults and most of whom got access to school23.
Regarding unaccompanied children qualified as such, support differs and
depends on the institution or delegated actor in contact with the child. Generally
speaking, childcare workers are in charge of providing most of the educational,
23
Paradoxically, even if these young Africans were claiming their status as unaccompanied minors, they finally
gained support from institutions (Préfecture de Paris) with no jurisdiction in child protection.
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social and legal support that the child requires. The referent staff in charge of
monitoring the situation of the child (by Judicial delegation) barely meet the
children, and when they do, it is for purely administrative and logistical followup. Children housed in hotels (where there are no childcare workers), rely exclusively on these punctual meetings with the Welfare services referents.
Most of the time, the so-called ‘educational follow up’ takes place once
a week. The child goes to the referent office, he gets his pocket money,
his meal vouchers and it’s over. Follow up does not exist. Building
a life project, monitoring their school progress, helping them with
daily problems of an adolescent etc., it is the childcare workers at the
reception facilities who do all that. Children at hotels must cope with
all this alone, as the Welfare services referent is clearly overworked.
(Ombudsman’s representative, Paris)
Finally, it is worth mentioning that Children’s Judges must also monitor
the social and educational situation of all children under protection. However,
in practice, and following an initial decision on placement, many Judges do not
follow up on the situation of unaccompanied children under protection.

Being a Young Person: Family, Friends,
Religion and Leisure
Family represents a major reference and source of personal values and
courage for many of the children we met. Many of them expressed the significant gap of affection that being far from their family represents.
I think that if I’d be with my family I’d feel better, I’d be doing better
in life. In the face of everything, lack of love and loneliness it’s not
easy to cope. I have learnt a lot and discovered loads of things, but I
have also lost a lot of things.
(Tazim, young adult, Poitiers)
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As a result, many unaccompanied children keep regular contact with
their relatives via social networks or by telephone. In some cases, even at
a distance, parents still play an important role in terms of education. They
provide advice, they tell their children what they must do etc.
They give me information on the situation in my home country,
what I should do here, not to smoke, not to steal, not doing forbidden
things and it should be good for me.
(Sikou, 16, Paris)
When they are in a precarious situation, a number of the young people we
met hide the reality they are living through in France from their family and their
entourage in their home country. They are afraid of disappointing them. This
point was raised at one of our collective workshops. When we asked them why
they do not tell the truth about their situation to their families and friends, the
participants (all of them Africans) agreed that nobody would believe them if they
told them the truth.
I don’t say anything. If they ask, I simply say it’s fine. Because people
in Africa, many want to come here, so they won’t believe you.
(Amadou, 16, Paris)
Regarding friends, many of the young people build a solid link of friendship and solidarity with those peers who are living or have gone through
a similar situation. This finding applies both for those who are living at
the same destination place (even if provisional) and for those met during
the journey or at transit points and who have followed a different path.
Distance friendships are kept via social networks, in particular Facebook.
For peers living in the same city or town, the network of friends acts as a
source of information, support and know-how. While we were spending time
with a group of West Africans based in the street camps of Boulevard de la Villette
and Place de la République in Paris, we saw how the newly arrived received advice
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from those already in place on the good opportunities and tips (where to wash
your clothes for free, where to go for legal support, for food etc.). In Marseille, the
network of peers or adult migrants from the same ethnic or linguistic community is of key importance for day-to-day survival. We have regularly been in touch
with two young Ghanaians who were allowed to spend nights in an African restaurant after closing time. This informal community network is fundamental for
unaccompanied children to organise their survival until they are identified and
admitted into care or until an alternative solution is found for them. In Paris, we
were also in touch with another young person who voluntarily decided to stay on
his own and keep his distance from his group of peers. In the end, he struggled to
find opportunities for survival and ended up moving to another territory.
Concerning friendship with national peers, this opportunity arises
when unaccompanied children are integrated into mainstream reception
centres or in regular schools. Friends in the country of origin or in other
countries are contacted on social networks and the Internet.
Regarding worship, most of the children and young people observed
were Muslim (although some children from Ghana and Cameroon were
Christian). Many of them often mentioned the significant importance of
religion in their lives, and a high number were practicing. Many of them
use religion and faith as a way of coping with the difficulties of their precarious and challenging situation (Ní Raghallaigh, 2008).
When I pray, I forget everything. I have the feeling of forgetting all
hassles, that I don’t have problems and all that.
(Amadou, 16, Paris)
Reception facilities usually offer an adequate environment and respect
young people’s desire to practice their religion as long as it does not interfere with other activities and cohabitation. However, children and young
people living in the street may face obstacles to practice their religion, especially in complying with the hygiene requirements and codes for praying
or going to the mosque or church.
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I cannot practice my religion as my clothes are dirty, and it’s difficult
to find a good place for praying.
(Souleyman, 15, Paris)
I am not ‘unaccompanied’ because God is very important to me. But
I cannot go to church, as I am ashamed of my clothes and not having
a shower every day. So I pray outdoors.
(David, 17, Marseille)
Leisure and recreational activities have a place of particular importance in
every child’s development. Unaccompanied children are no exception, even if
their past experiences and their current challenging situation means that leisure becomes subsidiary to other major challenges such as surviving, learning
the language, getting integrated into school, gaining immigration status, finding paid work etc. During our collective workshops with young migrants, we
questioned them about what they liked to do in their leisure time, their passions, their likes and dislikes and their favourite activities. We observed that
a number of them have had restricted access to leisure in their previous lives.
Therefore, sports or cultural activities constitute a new discovery and attraction
for them that definitely favour their development (Gernet, 2013).
I don’t feel comfortable when I speak in front of other people, but
when I play football I would like a lot of people to stare at me.
(Sikou, 16, Paris)
Apart from some exceptional cases who mentioned chess, cricket, basketball or snooker as their favourite activity, football appears to be the activity most unaccompanied children prefer. Many mentioned the various ways
that playing football -and generally playing sports- also constitutes a way of
escaping from the difficult and uncertain situation they are living in, forgetting their condition as ‘unaccompanied minors’ for a few hours, getting away
from the associated ‘stigma’ and becoming like any other adolescent.
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If a see a ball, if we are going to play with a ball, I am going to be joyful,
I am going to forget everything. If I stay alone, I start thinking; if during the night it is cold, I start thinking. I want to play, to meet people,
to forget my problems. I keep on going but I am sad. I want to be alive.
(Ousmane, 17, Paris)
During the fieldwork observation process we played different sports
with some unaccompanied children we met in the streets. This strategy was
an excellent way of approaching them and gaining their trust. In front of the
PAOMIE office, there is a small city multisport track where different groups
and nationalities of unaccompanied children played football. We had the occasion to play with them once and this moment gave us the opportunity to
approach a group of Albanians, a nationality who is usually much less visible
in the public space. At the informal camp in Place de la République in Paris,
one of the unaccompanied children in the group had found an abandoned
skateboard (this square is a well-known skateboarding spot in Paris). This
gave us the opportunity to demonstrate to some of the young people some of
the basics of a sport they had never experienced before. From time to time,
we also invited some of the youth to play table tennis or basketball with us.
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Picture 3: Young migrant skating (OMM, 2015).
Picture 4: Playing table tennis with a young migrant, Paris (OMM, 2015).
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Nevertheless, some obstacles may hinder unaccompanied children’s
fundamental right to play and leisure. For those living in the streets, the
impossibility of taking a shower or changing clothes may be a major obstacle to playing sports. They are of course also excluded from paid activities.
Some public services or private sports clubs may put up obstacles to the
acceptance of unaccompanied children. For those who try to join football
clubs, getting an official licence is not always possible.
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Turning Eighteen: A Moment of Deep Uncertainty
As already pointed out, the status of migrant children is considered to
be ‘regular’ in France and getting residence status only becomes an issue
when those concerned come of age. Conditions to get immigration status
have already been outlined in a previous section of this chapter.
During our fieldwork we noticed that unaccompanied minors are often
unaware of the criteria to qualify for immigration status. The vast majority
stressed the key importance of being regularised in their life project, since
being documented involves access to a regular life, but most importantly,
the chance to go back home. In a number of cases, members of staff at care
facilities are not always well-trained in the legal issues surrounding immigration or asylum.
The key point is the knowledge social workers have about all these legal aspects. In this centre, they are more confident because they have
been working with this population for four years now. Well, more or
less confident. Young people also feel safer. It wasn’t like this before.
(Psychologist at a reception facility, Paris)
The uncertainty of being granted residence status once majority is
reached shows that unaccompanied children’s integration into France is not
associated with permanent residence status and cannot be considered as a
valid durable solution in their best interests. In fact, many unaccompanied
children switch to irregular status once they reach the age of majority. It is
important to underline that return to the country of origin is rarely put into
practice when it comes to unaccompanied children in France. Forced return
is not considered a valid policy, with the exception of a bilateral agreement
between France and Romania where there were less than 50 forced returns
between 2002 and 200424. The OFII - French Office for Immigration and
24
Accord entre le Gouvernement de la République française et le Gouvernement de la Roumanie relatif à une
coopération en vue de la protection des mineurs roumains isolés sur le territoire de la République française et
à leur retour dans leur pays d’origine ainsi qu’à la lutte contre les réseaux d’exploitation concernant les mineurs,
4 of August 2002.
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Integration - provides support for voluntary return but very few children
express a desire to go back to their country of origin25. We found hardly any
cases of children willing to go back home during our fieldwork, even if practitioners evoked some isolated cases.
Considering all the administrative difficulties and the complex path to
autonomy that unaccompanied children face, extending their protection
after the age of majority appears to be good practice and in their best interests. Indeed, French Children Welfare regulations provide the possibility of
granting extension of care provisions from 18 until 21 years of age.
This possibility applies to all children -national or foreign- allowing
them a smoother transition to adulthood and autonomy. The so-called
‘young adult contract’26 can provide financial, accommodation, legal, educative and psychological support. Furthermore, being granted this care extension makes the regularisation process easier.
The authority to grant a ‘young adult contract’ belongs to the French
departments and is optional and discretionary. The criteria are not legally
defined, but are most commonly based on the child’s educational success
and the possibilities of integration into the labour market. However, many
French departments are currently reluctant to grant this protection declaring a lack of financial resources, while others only provide limited extension in terms of duration. In Paris, for example, some ‘young adult contracts’ only last three or six months, while others are limited to a specific
amount of financial support.
The children we met at reception facilities are aware of this possibility
and know is not an entitlement but rather a random decision. Members of
staff at these facilities often insist on the importance of being ‘good’ and ‘obedient’ in order to have better chances of being granted extension of care. One
of the children met expressed this feeling to us (even if he misunderstood and
thought that this power belonged to the Judge instead of to the department):
According to the OFII, 78 unaccompanied minors (46 of them Romanians) were returned to their country
of origin between 2003 and 2009 (Ministère de l’immigration, de l’intégration, de l’identité nationale et du
développement solidaire, 2010).
25

26

Contrat jeune majeur.
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They told me that until 21 y/o is a bit difficult now. If your behaviour
is good, the Judge can take you until 21, if you are serious, if you do
well at school, he can help you until 21.
(Balla, 15, Paris)
We have regularly questioned the children and youth we met about
their dreams, objectives and ambitions for the future. Those of the sample
still lacking protection had difficulties to project into the future, as all their
energies were channelled in coping with their immediate situation.
I have quite lost hope here, I don’t think I’ll be able to achieve my dreams.
(Souleyman, 15, Paris)
In our current living conditions we cannot accomplish our dreams.
(Sikou, 16, Paris)
Projections in the future were usually linked to success in certain professions (become a football player, a lawyer or a doctor), building a family
in France or in the country of origin or fulfilling material and/or financial
ambitions (having a big house, an expensive car etc.). A number of children
and young people also expressed their will to commit to supporting other
unaccompanied minors in the future.
If football player does not work, I’d like to be a doctor in the army.
(Sikou, 16, Paris)
I’d like to be a football player or lawyer to support women and children.
(Souleyman, 15, Paris)
I’d like to get married and have children here in France, maybe in Mali
as well.
(Balla, 15, Paris)
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I’d like to help people, because there was other people who helped me,
I’d like to help as well.
(Sikou, 16, Paris)
I have learnt a lot these years, I know now that becoming a professional football player is too hard. I’d better work helping others when
I see all these youths struggling.
(Bakary, young adult, Paris)

Conclusion
One of the main focuses of this research within the French context has
been observing unaccompanied minors’ first contact with authorities and their
access to institutional care provisions. Our findings show that doubts and suspicion at this stage prevail over the establishment of a relationship of trust and
the assessment of risk factors and needs in terms of protection. The identity
and age of the consulted minors was systematically investigated whereas international institutions recommend that “age assessment procedures are only to
be undertaken as a measure of last resort when there are grounds for serious
doubts” (United Nations High Commissioner for Refugees & United Nations
Children’s Fund, 2014). According to the young people we met, assessment
interviews are far from being ‘child-friendly’ and, given the importance of this
first assessment in order to be qualified as an unaccompanied child and be
cared for, many of them face these assessments with a high degree of anxiety
and fear. This practice contradicts the recommendations of The Committee on
the Rights of the Child which estimates that “the assessment process should
be carried out in a friendly and safe atmosphere by qualified professionals
who are trained in age and gender sensitive related interviewing techniques”
(Committee on the Rights of the Child (CRC), General Comment No. 6, 2005,
paragraph 20). By analysing the children and young people’s perceptions on
the French assessment process, we have noted that fundamental safeguards
such as access to effective interpretation, child-friendly information or the
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conducting of several interviews carried out by qualified workers are far from
being respected. Furthermore, the persistent use of contested medical methods
in order to estimate age without the informed consent of the child constitutes
another serious concern. The fact that around 60% of the young people claiming to be unaccompanied minors are excluded from care as their minority or
isolation is contested at the initial assessment (DPJJ, 2014), challenges the unconditional application of the child’s right to institutional protection set up by
Article 20 of the CRC and Article 24 of the EU Charter of Fundamental Rights.
We have also noticed that following the initial assessment, a written and reasoned decision is not always provided to the young people concerned, and that
many obstacles may prevent them from appealing the decision (nonetheless,
these safeguards are guaranteed by Article 13 of the European Convention on
Human Rights and Article 47 of the Charter of Fundamental Rights of the EU).
The intervention of the judicial authority, which should be the main
defender of the best interests of the child, showed room for improvement
due to several reasons: obstacles in accessing justice for young migrants,
the brevity of the hearings, and in most cases, the failure to take full account of all the elements concerning the situation of the unaccompanied
child. Judges usually do not proceed to a real evaluation of the child’s needs
but rather focus on the results of the age assessment process (medical
methods or other). Instead, the Judges’ decisions should take into account
a host of different elements when assessing and determining unaccompanied minors’ best interests27. Additionally, Children’s Judges rarely follow
up with unaccompanied minors once they have been admitted into care, in
most cases until they reach the age of majority. However, according to the
Committee on the Rights of the Child, decision-makers should consider
that “the capacities of the child will evolve (…) and measures should be
revised or adjusted accordingly, instead of making definitive or irreversible
decisions” (UN Committee on the rights of the child General Comment
No. 14, 2013, paragraph 84).
27
Several non-exhaustive lists of Best Interests elements have been published in UNHCR & UNICEF, Safe and
Sound (United Nations High Commissioner for Refugees & United Nations Children’s Fund, 2014).
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The analysis of the content of care provisions revealed an unequal and
diverse implementation depending on the unaccompanied minors’ status,
the department where they were, the type of accommodation proposed
and the nature of the educational support provided. Foremost, the high
rate of young people excluded from care after the first assessment creates,
de facto, a two-tiered system of rights (in terms of accommodation, access
to healthcare, to education, educational support etc.).
During our fieldwork, we recorded adequate solutions proposed for
some unaccompanied minors we interviewed (first reception centres providing night shelter and educational activities), but we also observed young
people who were forced to live on the streets or who were precariously accommodated in hotels. Most of the unaccompanied minors in care had convenient access to healthcare, while young people lacking institutional protection depended on NGO medical services or understanding physicians from
public hospitals. Many of the young people consulted put schooling and obtaining instruction at the top of their migration priorities, but we noticed
that a great many met with extensive difficulties gaining access to schools or
to vocational training programs. Educational support differs depending on
the institutional or subcontracted actor in charge. For young people waiting
for or in the process of identity assessment, institutional practices of educational and social support are globally ineffective. Unaccompanied minors’
access to leisure activities is also conditioned by their status, and we were able
to see that young people lacking protection faced more significant difficulties
taking part in sport and leisure activities.
Three main obstacles impede the effective implementation of care provisions. The first is the lack of an independent legal representative or guardian
(in most of the cases a guardian is not appointed in France and Children
Welfare Services assume this function indirectly, leading to a potential conflict of interest). Second is a lack of coordinated action of all actors surrounding unaccompanied children (which leads to multiple breakdowns during
the implementation of care). Third is the lack of durable solutions which take
into account the unaccompanied minors’ life projects and expectations.
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Furthermore, caregivers must prepare unaccompanied children for the
moment they will reach the age of majority keeping in mind that “the time
factor is more pertinent for children in light of the relatively short trajectory of their development” (UNHCR & UNICEF, 2014, 21). Reaching 18 is
often associated with the end of care provisions, the fall into irregular status
and the risk of being deported to their home country. Unaccompanied minors approaching the age of majority are often unaware of the conditions
which must be met in order to obtain immigration status (even if they express the decisive importance of being regularised in their life project), which
is mainly due to the lack of specific training for care workers in charge of
them. “Waiting until the child turns 18 to embark on asylum/immigration
procedures would generally not be in the best interests of the child, who as
an adult, would no longer have access to the services and guidance he or she
may still in fact need” (UNHCR & UNICEF, 2014, 40).
Solutions included in the French legal provisions for former unaccompanied minors (obtaining residence status or benefitting from an extension
of care) are not entitlements but are submitted to a broad margin of appreciation. Authorities are often reluctant to grant care extension or provide
limited extension in terms of duration justifying this by a lack of financial
resources. Yet the Council of Europe recommends establishing “a special
transition status, between the ages of 18 and 25, to help young migrants
until they can act independently, by taking policy measures on welfare assistance and education; access to information on the relevant administrative procedures; extension of housing assistance until solutions are found;
access to health care; and measures to ensure specific training for social
workers” (Council of Europe, Parliamentary Assembly, 2014).
Our study shows that young people, far from being passive, use survival strategies and often resort to their networks and informal sources
of support in order to overcome the obstacles they face. We found that
personal networks are an important source of support for unaccompanied
children as much as NGO support. Leisure, sports and religion also play a
key role in the unaccompanied minors’ development. These aspects must
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also be kept in mind by Welfare institutions, courts of law and administrative authorities when dealing with this population. Best interests determination is a complex process involving the consideration of a wide range of
factors. Unaccompanied minors must be actively involved in the process,
their opinions heard and provided due consideration. This implies going
beyond approaches giving priority to their status as migrants and focusing on their condition as children deprived of their family environment.
The current situation of unaccompanied children in France is of extreme
concern. The Committee on the Rights of the Child will examine France in
2016. This audit represents a good opportunity to denounce all bad practices and rights violations occurring in this country, and hopefully set up the
foundation for a new and respectful treatment based on the best interests of
the child principle, instead of the institutional interests that prevail today.
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To the government, especially the Home Office, they made me cry
five years. I was crying every day, every day, for five years.
(Hussein, 18, granted asylum on appeal after five years in the UK)

Introduction
This chapter examines the best interests of unaccompanied children
seeking asylum in the UK through their own experiences. While a sophisticated framework of rights exists on paper, there are longstanding concerns,
supported by this research, that children are often denied these rights in
practice for a variety of reasons. The importance given to their asylum-seeking status, over and above their being children, has meant that their rights as
children have had to be fought for through campaigns and legal cases.1
Recent years have seen an explosion of literature about unaccompanied child migrants, perhaps compensating for several decades in which the
1
This chapter deliberately does not use the abbreviation “UASC” (unaccompanied asylum seeking children)
which is in common usage in both the asylum and the care systems for unaccompanied children in the UK. It
is widely regarded by groups advocating for these young people as dehumanising: they are first and foremost
children rather than asylum-seekers. “UASC” is used here only where it is a direct quotation from an interview
or an official document such as the immigration rules.
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phenomenon of child migration was largely ignored. The issue of asylum did
not receive systematic academic attention until the mid-1990s. One of the
first academic writers on the specific issue of unaccompanied minors and the
best interests principle was Professor Guy Goodwin-Gill (1997) who argued
that fulfilment of the obligations in the UNCRC required complete reform
of the system of international protection for children, replacing the asylum
system generated by the Refugee Convention with a child welfare approach.
Debates around the best interests principle gathered force around 2003 when
the UK government introduced the “Every Child Matters” (ECM) Green
Paper2 in response to the death of an eight-year-old migrant child in a private
fostering arrangement in the UK in 2000.
Yet as Crawley pointed out, there was a “tension between law and policy
designed to protect and support children in the UK /…/ and the experiences
of children who are subject to UK immigration control” who were excluded
from the ECM framework (2006, 1). A similar point was made by Giner (2007,
249) who describes unaccompanied children as falling between the “radically
opposed regimes” of child protection policies and the asylum process. The UK
maintained an immigration reservation to the UNCRC until late 2008.
More recently charities, refugee NGOs, children’s rights organisations,
lawyers’ groups, academics from diverse fields including law, health and
social care, as well as statutory organisations and the Parliamentary Joint
Committee on Human Rights have examined the subject. This chapter
largely avoids reiterating the findings of other work as it examines the issues from a different perspective. It is based primarily on the accounts of
young people themselves and of experts working directly with unaccompanied children – the views of policy-makers were not sought. It is not a
review of the UK’s compliance with the UNCRC but does take the CRC
rights as a useful framework for aspects of the best interests of children.
This research comes at a time when public spending cuts and “austerity
measures” are adversely affecting many services, including local authority
2
A discussion or consultation paper published by the government, usually on an issue in which law reform
is being considered. A White Paper, by contrast, sets out future policy on an issue and is often the basis for a
prospective Parliamentary Bill.

178

NOT THE BEST, NOT THE WORST: CARE AND PROCESSING OF UNACCOMPANIED CHILDREN
SEEKING ASYLUM IN THE UNITED KINGDOM

social work departments, education, legal advice, the Home Office and the
courts. Nevertheless, it presents a longer view, with young interviewees’
experiences spanning twelve years, and seeks to identify both best practices
which should be adopted more widely and significant obstacles to the determination or implementation of unaccompanied children’s best interests.
The research focussed on England since the scope of the project would
not have made it possible to explore the differences between England,
Scotland, Wales and Northern Ireland. Interviews were mainly held in three
locations. The county of Kent was selected because it has one of the largest
cohorts of unaccompanied children in the UK due to it incorporating the
port of Dover. London, the second selected location, also has high numbers
of unaccompanied children and many of the key organisations working
with this group are based in London. Finally, the city of Brighton and Hove
has numbers more typical of English local authorities, and was selected for
geographical convenience (being the base of the research team).
Seventeen experts were interviewed. All have direct experience of working with young asylum seekers and refugees. They come from different perspectives, including social work, legal representation, NGOs and charities,
teaching, foster care, accommodation provision, statutory bodies and community safety. While the interviewer was professionally acquainted with five
of them, seven were contacted through key organisations such as the local
authority; the remaining five were suggested by earlier interviewees. These
interviews lasted between one and two hours, except for five whose aim was
to provide the researcher with specific information on discrete issues.
Despite difficulties in accessing unaccompanied children and former
unaccompanied children for interviews, it became possible to interview
eleven unaccompanied children and former unaccompanied children. Of
these, ten were male and one female; three under 18 and eight aged 18
or over; four had been in England for less than a year. They came from
five countries: Eritrea, Afghanistan, Iran, Ivory Coast and the Democratic
Republic of Congo. Five of these interviews were conducted during a group
session of the “gatekeeper” organisation (e.g. a youth club), with those
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young people willing to discuss their experiences leaving the group activity for the time of the interview. Six interviews were arranged through a
professional (always one of the adult experts interviewed) acquainted with
the young person. An adult connected to the gatekeeper organisation was
present during all interviews conducted with persons under 18. Interviews
lasted between 35 and 90 minutes.
In a number of cases, the researcher was able to interview more than
one person involved in the same situation (young person and related social
worker/s; solicitor, social workers and foster carer working with the same
authority; young person and significant adult in their life) thus offering
some degree of triangulation on the material collected.
The UK is a final destination rather than a transit country for most, if
not all, unaccompanied children who enter. This means that the majority of unaccompanied children make an asylum application and enter into
the care of a local government authority. The chapter begins by elaborating on this national context: its legal and institutional framework and the
numbers and patterns of unaccompanied children entering and living in
the UK. It then develops the findings from the fieldwork, using quotations
from the interviews to illustrate and support the analysis.3

Overview of the United Kingdom National Context
The UK’s legal framework differs somewhat from most other EU
states in that it has not opted in to the more rights-oriented recast directives adopted by most EU member states. It remains bound by the original European Directives on asylum procedures, qualification, reception
conditions and temporary protection adopted between 2000 and 2005. It
has however opted into the more control-oriented recast EURODAC and
Dublin Regulation directives.
The UK ratified the UN Convention on the Rights of the Child (CRC)
in 1990 and withdrew its immigration reservation in 2008. However the
3

Young people’s names have been changed.
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CRC has never been fully incorporated into domestic law so it does not
have direct effect an UK law. Domestic laws must nonetheless be drafted
and interpreted in ways which comply with the CRC and other international obligations. The obligation to treat a child’s best interests as a primary consideration arises in domestic law in the following legislation:
a) The Children Act 1989 provides at s17 that “It shall be the general
duty of every local authority … to safeguard and promote the welfare of children within their area who are in need”. This applies to
all children.
b) The Children Act 2004 provides at s11 that any children’s services
authority in England and various National Health Service bodies
must make arrangements for ensuring that their functions are discharged “having regard to the need to safeguard and promote the
welfare of children”. This also applies to all children.
c) For children subject to immigration control, s55 of the Borders,
Citizenship and Immigration Act 2009 (BCIA) creates a statutory
duty upon the Home Secretary to ensure that the Home Office’s
immigration and nationality functions be exercised “having regard
to the need to safeguard and promote the welfare of children who
are in the UK”. Case law establishes that this phrase reflects the best
interests obligation in the UNCRC.4 This applies both to policymaking and to individual cases.
In addition to these legal provisions, published government policy
documents must be followed unless there are good reasons for departing
from them. This includes the immigration rules. Specifically in relation to
children, these policies include the “Every Child Matters” framework and
documents on a) age assessment, b) processing a child’s asylum application, including reception arrangements, c) review of discretionary leave
granted to unaccompanied children and d) what happens as the child approaches and turns 18. Each of the policies instructs staff on how to ensure
4

ZH (Tanzania) 2011 UKSC 4.
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that the best interests principle is given effect in practice. However, in practice, the procedural safeguards and care entitlements set out in policy have
largely had to be fought for in the courts or by the Office of the Children’s
Commissioner.
The two key governmental institutions relevant to unaccompanied children are the Home Office and the local authority’s social services department (referred to as “the local authority” in this chapter). The Home Office
is the government department responsible for all asylum applications and
immigration matters. As will be shown later in the chapter, there is no formal
procedure for determining the child’s best interests within the immigration
and asylum procedures.
The vast majority of unaccompanied children arriving in the UK apply for asylum. When asylum is granted, it brings refugee status and five
years’ leave to remain, after which indefinite leave can be applied for. There
is a hierarchy of protections: asylum, humanitarian protection, subsidiary
protection and UASC leave until the age of 17.5 for children who are not
entitled to any other form of protection but for whom there are no satisfactory reception arrangements in the country of origin. Where asylum is
refused, the decision maker should proceed through the hierarchy, examining whether the next level of protection should be granted.
In fact, very limited use is made of humanitarian and subsidiary protection in children’s cases, even where they may be the more appropriate
form of protection. In 2014 less than 1% of all lone child applicants were
granted humanitarian protection and only 1.5% of those who had been
refused asylum.5 In 2013, only 0.5% of unaccompanied children refused
asylum received humanitarian protection. Of those who reach 18 before
a decision is made, only one has obtained humanitarian protection in the
past three years, suggesting that decision makers view humanitarian protection as almost coterminous with asylum.
The percentage of children granted asylum varies widely by country of origin. In 2014 almost 42% were granted
asylum (415 children), likely reflecting the high proportion of Eritrean and Syrian children. In 2013 and 2012
respectively, 25% (237 children) and 26% (159 children) were granted asylum.

5
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(It) seems like (Home Office) staff don’t know or haven’t been trained
that if a child comes into the asylum system it’s often because they have
no other way of claiming any kind of protection ... They need to recognise that there may be rights for the child to stay that aren’t asylum but
nor are they just discretionary leave. (It should be) an international
protection procedure and not necessarily the asylum procedure.
(NGO worker 6)
A more broadly focussed determination of the child’s best interests
could lead to a grant of humanitarian protection instead of simply “UASC
leave” where the asylum definition is not met. The data therefore suggest
a need for better training of Home Office staff to gather relevant information and consider whether the child’s best interests in fact suggest a grant
of humanitarian protection.
In respect of social care, the Children Act 1989 mandates that a child
for whom no one has parental responsibility must be looked after by the local authority, through its social services department. A person who claims
to be a child should be treated as a child unless assessed as an adult within
the age assessment framework. A looked-after child must be accommodated by the local authority and provided with education and other services
according to need. Care arrangements must be reviewed regularly.
The responsible authority is the one for the geographical area in which
the child first comes to attention. The local authority which looks after the
child is responsible for assessing and meeting the child’s needs in accommodation, education, health, safeguarding and so on. It does so through
the same social work practices as apply to any child in the authority’s care,
though there are concerns, to be discussed below, that resource issues or discrimination affect the opportunities available to unaccompanied children in
practice.
Aside from the Home Office and local authority, the Office of the Children’s
Commissioner (OCC) is a national public sector organisation whose purpose
is to promote and protect children’s rights in accordance with the UNCRC
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and other legislation as appropriate. There is a Commissioner for each of the
four countries in the UK: England, Scotland, Wales and Northern Ireland. The
role was created by the Children Act 2004 and amended by the Children and
Families Act 2014. The 2014 Act gave the OCC a statutory power to monitor
the implementation of the UNCRC in England with particular focus on those
at greatest risk of having their rights infringed. The OCC publishes reports
on issues affecting children’s rights and advises policy-makers and practitioners. Some of the OCC’s reports have had a rapid and significant effect, such as
the 2012 Landing in Dover report which prompted the Home Office to stop
the practice of returning children who did not immediately claim asylum. The
OCC has also criticised the process of interviewing children about their asylum
claims immediately on arrival and the uncertainty which faces those turning
18. There are a number of non-governmental institutions which are important
and civil society organisations have been active and effective in advocating for
unaccompanied children’s rights.
The UK has developed ever-tightening immigration controls, particularly from 1999 onwards, leading to the current Conservative government’s position of deliberate hostility towards migrants, including asylumseekers and refugees. It set a target of reducing net migration to less than
100.000 per year and has placed border controls in France and Belgium in
an attempt to minimise unauthorised access, including for those wishing
to claim asylum. These controls have contributed to a drop in numbers of
asylum-seekers reaching the UK since around 2008 but at the time of writing, numbers are again increasing, as in the rest of Europe.
The Home Office publishes quarterly statistics for all asylum applications and for child asylum applications. There were 1.986 applications by
unaccompanied children in the year ending March 2015. The figures show
a 46% increase on the 2013 figure (1.265), itself a 12% increase over 2012,
following several years of declining numbers since 2008’s peak of 3.976.
Data from Kent County Council shows a sudden increase in arrivals by
unaccompanied children in the second half of 2014, with 211 children arriving in the six months from August 2014 to January 2015 into Kent alone.
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In April 2015 Kent was responsible for 376 unaccompanied children; by
September 2015 it had almost doubled to 730, creating a crisis in Kent’s
capacity to receive the children.
The Kent data show that the largest number of children are Eritrean or
Syrian, with smaller numbers of children from Afghanistan, Iran and Egypt
and relatively few from Albania. By contrast Albanian children make up
the highest number of lone child asylum applicants for the whole UK - 617
in 2014, compared with 446 Eritreans and 129 Syrians. This reflects travel
routes, with Albanian children more likely to arrive by air and the majority of others arriving overland by lorry or by train through the Channel
Tunnel from France. Vietnamese children continue to arrive in numbers
which are not reflected in the adult statistics and remain a particular concern as possible victims of human trafficking.
It became clear during the fieldwork that there was no clear picture of
where in the country unaccompanied and former unaccompanied children
were living, though it was known that certain areas had higher numbers. A
request was made under the Freedom of Information Act to the 150 local
authorities in England, including the 32 London boroughs, for the numbers of looked-after children and care leavers that each authority is responsible for. Each authority was also asked how many of those young people
had had their ages disputed. Responses were received from 147 authorities
between June and October 2015.
There appear to be some differences in how data is recorded, e.g. “unaccompanied asylum-seeking children” or simply “unaccompanied minors”, which may include more children. Where numbers are low, authorities may report them as “less than five” or “less than ten” to prevent possible
identification of individuals. Nevertheless, the data collected does appear
to provide the most complete picture that currently exists of where unaccompanied children are looked after.
The data show an extremely uneven distribution: 30 authorities look after no unaccompanied children, 50 have between one and nine, 25 have between 10 and 19, seven have 50 or more and five have more than 100. In April
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2015 the top two authorities, Croydon (412) and Kent (376) were looking
after 28% of all unaccompanied child asylum seekers in local authority care
in England.6 The top seven were collectively responsible for 43%.
In light of this, certain questions arise about the implementation of children’s best interests. The Children Act framework, whereby children must
be looked after by the local authority where they first appear, is undoubtedly
beneficial for unaccompanied children. It sets out the authority’s responsibilities, applies without discrimination to indigenous and migrant children and
prevents children being left abandoned until they find an authority willing to
accept responsibility. It has, however, resulted in this very unequal distribution of children across England, reflecting the geographical location of the
Asylum Screening Unit (Croydon), the main sea ports (Kent) and, to a lesser
extent, airports (Hillingdon, West Sussex) and distribution depots or motorway services which are commonly the first stopping point for cross-channel
lorries. Four authorities are designated “Gateway Authorities”, being those
where the largest numbers of children first come to attention. These are Kent,
Solihull and the London Boroughs of Croydon and Hillingdon.7
The reason why this is of concern is that it appears to place significant and unmitigated pressure on the services needed for unaccompanied
children, such as foster placements, education places, social workers and
good quality legal advice. It also entails high financial costs for care leaving
services for those aged 18 and over. This will be discussed in more detail
throughout the chapter.

Findings
As set out in the introduction to this chapter, there are two main systems which affect separated children seeking asylum: the Home Office for
asylum and immigration procedures and the local authority for the child’s
care and education. Therefore the findings begin with consideration of how
6

On the basis of 730 looked after children, as of September 2015 Kent alone is responsible for around 22%.

In fact the numbers of children looked after in Solihull (43) no longer support its treatment as a “Gateway
Authority”, while other authorities have higher numbers and are not so treated.
7
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both systems determine who is a child. We then consider the care system,
exploring first the formal support framework and then the day-to-day care
of children. Finally we present the findings about the Home Office’s asylum
procedure.

Who is a Child?
A great deal has been written about age assessment in the UK context,
much of it highly critical of the process.8 This research project overall confirms these observations.
A person who states that they are under 18 should be treated as a child,
both by immigration officers and social workers, unless their “appearance
and demeanour strongly suggest that they are significantly over 18” (emphasis in original).9 Thereafter the local authority, if in doubt about the person’s
age, should carry out a Merton compliant age assessment.10 The Home Office
should accept the local authority’s assessment, provided it is Merton compliant.
Anecdotally, some “gateway authorities”11 were identified as age assessing very large numbers of young people. As the two highest intake areas,
Kent and Croydon would be expected to assess more children but experts
were nonetheless concerned that the resource pressures, particularly the financial cost of leaving care services, created an incentive to assess children as
older or as over 18. A former social worker in London identified attitudes of
some social work managers as an obstacle to fair age assessment:
There would be other managers who would come in and say, oh that
kid’s definitely over 17 and then expect you to conduct a balanced
(neutral) age assessment.
8
Joint Committee on Human Rights (2013), Office of the Children’s Commissioner (Brownlees & Yazdani,
2012), Refugee Council (Dennis, 2012).
9

Home Office: Asylum Instruction - Processing an asylum application from a child.

A list of principles for holistic assessment of age set out in the case of B v London Borough of Merton (2003)
EWHC 1689 (Admin).
10

11

This term refers to authorities where large numbers of children first come to attention.
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On 20 March 2015, the Home Office imposed new timescales on local
authorities for completion of age assessments, described by a senior manager as “challenging”. Since the Merton principles require assessments to be
carried out by two workers, at least one of whom must be a qualified social
worker, and consist of at least two lengthy interviews, in the presence of an
appropriate adult and usually an interpreter, age assessment is a resource intensive process.
Dental x-rays used to be considered a method of choice to age assess.
However this proved controversial as the medical and legal consensus is
that they are not helpful to determine age (see for example JCHR, 2013).
In the UK, the use of x-rays for determining age is no longer permitted.
Despite this context, a senior manager interviewed for this research explained that social services continue to come under pressure from some
in senior education and policing roles who would like to see a return to
using x-rays in the belief that this would prevent young people from being
accepted to be younger than they are. This suggests that the irrelevance
of x-rays for age determination has not yet been universally accepted beyond medicine, social work and the legal profession. Equally importantly,
it indicates the conflicting pressures under which social work departments
function, especially in the higher intake areas.
Two interviewees were concerned that children were subjected to continuing observation for assessment in a reception centre and not informed
that they were being assessed. One said:
They (reception centre) have consistently been in breach of Merton
guidance … They do the observations of them. They don’t tell them
that they’re age assessing them and then on the last day of the two
weeks they get told in a meeting with someone that they may have
never met before … that they’re 18, or over, they’re given a pro forma
sheet with ... (brief and formulaic) reasons.
(Lawyer 2)
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Since the reception centre is only allowed to accommodate those aged
16 or over, some interviewees expressed the view that children who claimed
to be younger but were accommodated in the reception centre were unlikely to be accepted to be under 16. A number of interviewees echoed the
“concern that funding pressures could be incentivising local authorities to
assess children either as adults, or as older than would otherwise be the
case”, to quote Parliament’s Joint Committee on Human Rights (2013).12
These are strong allegations. While individual cases can be challenged in
the courts, the overall allegations remain to be examined and either substantiated or refuted by the relevant authorities, perhaps by reference to an
audit of cases and processes, thus requiring more in-depth research than
could be conducted within the context of this research.
One account is particularly illustrative of how individuals are affected. The boy stated that he was 15 years old. He was placed initially with a
foster family. He explained that he was then removed, before any assessment took place, from the family to the assessment and induction centre
at Millbank. He was assessed to be 17 and shortly afterwards was placed
in semi-independent accommodation. This assessment reduced his daily
support rate, his educational opportunities and access to other activities.
He did not fully understand the process or reasons. He said he wanted to
challenge the assessment but was unable to obtain evidence from his home
country because of the dangers to his family if they sought official documents on his behalf. It is concerning that he was moved from the foster
family to Millbank, which is for those aged 16+, before the age assessment
was completed, suggesting the outcome had been pre-judged.
Two expert interviewees, including a former social worker, said there is
a “culture of disbelief ” in the conduct of age assessments. This corroborates
a finding by the Joint Committee on Human Rights (2013).13 A foster carer
described age assessments as “more confrontational” than other dealings with
12

Paragraph 92.

13

At p. 4.
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the local authority, such as Looked After Child reviews. One expert described
the process as “really horrible” while another called it “quite arbitrary” and, as
such, damaging to the relationship between the child and the local authority
as corporate parent.14 In addition, across the country, the supposedly “holistic”
assessment often involves a child being asked very detailed questions about the
journey, life history or asylum claim which have limited relevance to age.
There are no adequate safeguards for children detained as a result of an
incorrect age assessment:
They don’t come to the attention of a local authority unless you’ve got a
detainee support group spotting it, the Refugee Council spotting it, someone in the charitable sector flagging it up. It doesn’t get picked up in Rule
35 reports,15 it doesn’t get picked up in the detention estate safeguards.
(Lawyer 2)
This is supported by a report by HM Chief Inspector of Prisons,16 whose
remit includes immigration detention centres and who found that children
were being age assessed by immigration officers instead of social workers
and were being unlawfully assessed in detention instead of released for assessment. In the first six months of 2015, five children, three aged 16 or
less, were held in one detention centre. There is a clear need for more effective safeguards to detect cases where detainees may be children and ensure
their rapid release for age assessment.

14
The notion of the “corporate parent” reflects the local authority’s role as exercising parental authority for the
child. Elected members of the council and the Children’s Services department are collectively referred to as the
corporate parents of a child in care.

Rule 35 of the Detention Centre Rules lays down the requirement that a medical practitioner must make
a report on any detainee whose health is likely to be adversely affected by detention or for whom there are
concerns that they may have been a victim of torture.
15

16

HM Chief Inspector of Prisons for England and Wales (2015) Annual Report 2014–15. House of Commons.
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Support Framework
All those who are accepted to be unaccompanied children are accommodated under s20 Children Act. There are no formal procedures such as court
orders for the child to become looked-after; rather the local authority accepts
responsibility by providing services to the child. The local authority which is
responsible for the child receives funding from the Home Office. For those under 16 years old the rate is £95.00 per day. For those aged 16–17 years the rate
reduces to £71.00 per day. Those aged 18 years old and above are “care leavers”.
For the local authority’s first 25 care leavers who arrived as unaccompanied
children, there is no payment from the Home Office. Above that threshold the
Home Office pays the local authority £150 per week per young person.
Social workers say the money for under-18s is enough, though it appears that children entering the UK at 16–17 years old are significantly less
likely to be placed in foster care than in other, cheaper, forms of accommodation. But for over 18s, the flat rate of £150 per week is insufficient and
causes a large financial deficit in areas with large numbers of care leavers.
For Kent, the actual cost averages at £266 per week per young person.
What it means is that the resources to fund this are coming out of the
(local) taxpayers’ pocket and that is a very challenging thing for the
council to be able to explain to local people.
(Senior Manager 1, Gateway Authority)
This interviewee argued that the payments no longer reflect the authority’s duties, which have “changed beyond all recognition”. Previously the service was funded by a Gateway Grant to four authorities with higher numbers
(Kent, Croydon, Hillingdon and Solihull) which covered the service infrastructure plus a per capita payment. The Gateway Grant was replaced by a
higher per capita payment but it amounts to a significant cut.
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These departments need to talk. They have to because the DfE (Depart
ment for Education) are asking us and requiring of us to do this and
the Home Office are really saying, well yeah that’s fine but you’ll get
£150 a week.
(Senior Manager 1, Gateway Authority)
The interviewee considered this future funding deficit to be the biggest
obstacle to the possibility of other authorities being willing to share the
responsibility for unaccompanied children when they arrive.
As a formal support framework, each child should have an allocated
social worker, an independent reviewing officer who reviews their care, an
independent visitor (if in the child’s best interests) and access to an advocate
provided by the local authority. This advocate is not a lawyer but a person
who speaks to social services on the child’s behalf on a particular issue at the
child’s request. The advocacy services may be contracted out to a charity or
other organisation and some concerns were raised over the independence of
advocacy providers who were contracted to the local authority, though this
study has not investigated that issue in any detail.
Expert interviewees overwhelmingly identified social workers as key individuals in the care and support of unaccompanied children. Interviewees
cited high staff turnover and great variability between social workers and
social work teams, with some described as committed and caring and others considered case-hardened and cynical:
Some kids get good allocated social workers, who are conscientious
and do their job and some don’t.
(Lawyer 2)
It feels a little bit like a lottery in terms of which social worker is conducting the age assessment.
(NGO worker 7)
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One kid had three social workers in nine months, then he absconded.
They seem to change often.
(EAL teacher)
It was widely recognised that social workers were overworked and this
could have an adverse impact, for example on foster placements, promptness of dealing with problems, access to education or the amount of support given to the child. A foster carer praised Brighton and Hove local authority for making efforts to ensure a good match between the foster carer
and child which had resulted in positive experiences for both. A former
social worker in another authority identified insufficient attention to making a good match as a cause of problems.
Of the young people interviewed, one (in Kent) did not know who his
social worker was and one (in London) did not have a social worker at all as
a result of an age dispute. A charity worker in Kent had “at least five cases”
where his organisation was assisting children who did not know who their
social worker was, which made it difficult for them to seek help. One young
person felt her social worker was excellent, always there when she needed
him, that he kept her in his case load throughout, ensuring consistency,
and was interested without being intrusive. She knew other young people
who found their social workers difficult to contact and felt they asked too
many personal questions. Several young interviewees mentioned low levels
of support when they moved into semi-independent accommodation.
Since social workers are the professionals with the most direct contact
with unaccompanied children in the UK context, it is unsurprising that
there is a large body of literature from the social work field. While Wade
et al. (2005) were not the first to publish a study of social work responses
to unaccompanied children, theirs was important for the large sample size
and the wide range of issues reviewed. In particular, they concluded that
children looked after under s20 of the Children Act and placed in foster
care did overwhelmingly better than those supported under s17. Specialist
children’s teams, rather than asylum teams which also dealt with adults and
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families, tended to carry out more rounded assessments, resulting in better
outcomes for the children over the 18-month sampling period.
Most, if not all, local authorities have restructured their social work departments so that there are no longer specialist teams for asylum-seeking
children. This applies even to the authorities with high numbers of asylumseeking children. Social workers who formerly worked in asylum seeking
children’s teams were concerned that the disbanding of specialist teams
would lead to a loss or dilution of expertise regarding asylum, with the risk
that the child would not be advised of important steps or deadlines. At the
same time, several interviewees including charity workers and social workers felt that the creation of joint looked-after children’s teams dealing with
both migrant and indigenous children increased the chances of children
being treated as children more than as migrants.
Outsourcing of various functions to private companies or charities increases the variability in quality. There is a lack of clarity about training for
outsourced roles and about the criteria for contracting:
West Sussex social services, although their social workers are great, everything about the children has now been outsourced to other organisations, so while the social worker will still take an interest, on the whole it’s
the outsource agencies who do the day to day care ... It’s incredible how
little diversity training a lot of these people obviously have. For example
I’ve heard one young key worker, a delightful young person, telling me
that the Afghan children are like something out of the dark ages and
have disgusting habits and are backward and it seems extraordinary to
me that this person feels able to express this so freely in front of me.
(Lawyer 1)
The ethics and effects of outsourcing in this area require more focussed
research.
There is a statutory entitlement to appointment of an Independent
Visitor (IV) for any child in care for whom it would be in their best interests
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(s7 and Sch.2 Children Act 1989 and s.16 Children and Young People Act
2008). This was particularly conceived as a benefit for those children receiving infrequent or no visits from a parent or parent figure, which would
apply to most, if not all, unaccompanied children. However, in 1998, less
than a third of local authorities had an IV scheme at all (Knight, 1998).
There are no up-to-date figures on how many authorities run an IV scheme
but none of the young people interviewed for this research said they had
an IV. One expert interviewee had attempted to be appointed as IV for a
particular young person but was informed that the authority did not have
a training scheme. When the interviewee attempted to do the training in
a neighbouring borough she was refused a place because she proposed to
visit a child in another borough and it was that borough’s statutory responsibility to provide its own training. At the time of interview she had just
been appointed as a “mentor” for a young person whom she already supported, albeit without training and with apparently limited support.
The evaluations of IV schemes have been positive (Hurst and Peel, 2013)
and it seems that the role, which is firmly premised on the child’s best interests, could be a useful one for unaccompanied children (albeit arguably less
useful than statutory guardianship), with limited costs since IVs are usually
volunteers.
In addition to the above support structure from the local authority, all unaccompanied children should be referred by the Home Office to the Refugee
Council Children’s Section as a source of advice. Several expert interviewees
believed that the referrals were no longer made and said their clients were not
referred, though the Refugee Council confirmed that referrals should still be
routinely made. The Independent Chief Inspector of Borders and Immigration
raised this issue in an inspection of Home Office handling of children’s cases:
The mandatory requirement to notify the Refugee Council within 24
hours of a child’s asylum claim was being done in only 39% of files we
sampled, and only at Croydon and Heathrow.
Vine (2013, executive summary paragraph 7).
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In light of the above, we argue that the formal support structure which
exists is fragmented and too often is ineffective or is not implemented in
practice. The role of guardian could replace those of Independent Visitor,
advocate and some of the work of the social worker, as well as providing a
bridge to effective legal representation. There is no guardianship system for
unaccompanied children in England. Scotland continues to pilot a guardianship scheme, while child victims of trafficking in England are to receive
specialist advocates under the Modern Slavery Act 2015. The government’s
position in respect to England is that all the functions a guardian would fulfil
for an unaccompanied child are already undertaken by other people so that a
guardian would simply become yet another person responsible for the child.
However, expert interviewees considered coherence and “joining
the dots” to be particularly important. Reported problems regarding the
present situation included the social worker having no understanding of
the asylum process, so that the young person’s understanding was also limited to what they recalled from meetings with solicitors; frequent changes
of social worker; the social worker being too busy to see the child frequently enough or deal with issues promptly; loneliness and isolation; police failing to implement missing persons procedures when a young person disappeared; and children instructing poor quality legal representatives without
understanding that the representative is providing a weak service.
The cost saving from providing poorer or less services can be a false economy because the young person goes off the rails or has problems as a result.
(Accommodation provider 2)
The kids aren’t neglected but (other than their teachers) they see an
adult for a few hours a week ... I think that aspect is very impersonal.
(NGO Worker 5)
Crawley and Kohli, evaluating the Scottish guardianship pilot, wrote
that young migrants simultaneously inhabit the asylum, well-being and
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social networks domains. The three are interlinked so that assistance from
the guardian in one domain improves the child’s capacity to deal with issues in the others. Guardians were found to have an unexpected positive
effect in the social networks domain which in turn had a positive impact
on other domains. They found guardians had a positive effect on young
people’s understanding of the asylum process, their ability to participate
in the process and express their views, had time to build up a trusting relationship with the child and used an “identifiable pattern of practice and
strategies… that generate the best outcomes for young people” (Crawley &
Kohli, 2013, 5).
Perhaps the strongest illustration of the crucial importance of guardianship is in the cases of young people who have had a “significant adult”
involved in their lives as a volunteer. Six interviewees had benefitted from
having such a person taking a personal and sustained interest in them.
The significant adult was the foster carer in only one case, and this carer
happened to be particularly knowledgeable about the asylum process. The
significant adult took it upon her or himself to understand the youngster’s situation and explain it to them, and/or to resolve specific problems.
Sometimes this person attended legal appointments and court hearings
with the young person. In three cases, the significant adult had referred
the youngster to a new legal representative, bringing to an end the previously poor handling of their case. The significant adult did not suddenly
withdraw their involvement when the young person turned 18 and became
a care leaver. Their attention, advice and input were instrumental in changing the lives of the young people for the better.
She has been the person who has been there for me, like from the beginning of moving to independent living until now. She’s been really helpful with everything and even in the community, with English culture,
all of it. For example we had a graduation party … I wanted to be like
everyone else, because I felt awkward to go there alone and see all the
young people there with their parents so I didn’t want to feel that way.
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She came with her husband which I think was great and I can’t forget.
I can’t take back what she did, it’s impossible. I can’t describe her.
(Hamid, 18)
In one case, the significant adult had chased the young person’s status
papers for which he had waited two and a half years, referred him to a new
solicitor who succeeded in obtaining refugee status for him, provided him
with sporting opportunities, helped him access the Duke of Edinburgh
award scheme and volunteering opportunities, provided access to driving
lessons and was helping him to resolve complex accommodation and financial issues during the move out of foster care. Another youngster had
also become involved in volunteering through his significant adult, greatly
enhancing his skills and offering new opportunities and friendships.
Those who did not have such an individual struggled to understand their
own position, access information and support, and have their opinions taken
into account. Several young people seemed unclear about the roles different
individuals and institutions played in the decision making process, which appeared to be the result of the lack of a single individual in a guardianship role.
The role of these adult volunteers in unaccompanied children’s lives cannot be overstated, yet it is wholly a matter of chance whether a child finds such
an adult or not. This research suggests that it is very strongly in the best interests of unaccompanied children to have a guardian, who might take on some
of the functions of existing workers. The best model of guardianship for unaccompanied children in England should be investigated without further delay.

Day to Day Care
By contrast to the support structure set out above, children’s physical needs
are reasonably well addressed. None of the young people interviewed had been
without accommodation for any period in the UK. There are however reports
that some children, unable to access enough community support or places of
worship, have left the local authority area (particularly in Kent where there is
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little ethnic diversity), moved to another location (London) where they did not
receive support at all and became homeless, sleeping in churches.17
Some authorities place unaccompanied children in children’s homes.
None of the young people interviewed had experienced this, but expert interviewees referred to it as a negative experience for children. Both expert
interviewees and young people indicated that foster care is the preferred
type of accommodation. Local authorities differ as to whether they place
children in foster care or other forms of accommodation and for how long
they remain in foster care. Several young people found semi-independent
accommodation very difficult for reasons including loneliness, lack of experience in budgeting and cooking, inability to motivate themselves to go
to school and problems with other residents.18
None of the children and young people interviewed had any issues over
access to food per se, though there were some issues for those in semi-independent accommodation who were unable to cook a sufficient range of
foods to eat a healthy diet.
Breakfast eggs, lunch eggs, dinner eggs. No change.
(Robel, 15, age deemed to be 17 by the authorities)
Others relied on friends in the accommodation to help them cook.
Several found that they were short of food by the end of the payment period.
All children who become looked after by a local authority should
be taken to register with a general practitioner (GP) and receive checks
from dentists and opticians. Both young people and expert interviewees
confirmed this actually occurred. Some young people found it difficult
to follow through the practicalities of accessing a doctor if they were not
in foster care. An NGO worker described attending the surgery with two
young people who had been refused registration because the receptionist
However, if a young person presents to a new authority as homeless, the original authority is notified and reaccommodates the child or care leaver.
17

Note that the same accommodation options apply to British children entering care as “late entrants” at 16 or 17
years old and there is a broader discussion about the best accommodation type for such children.

18
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had misunderstood the basis of their entitlement to register. Thus advocacy
services were sometimes important in realising the right to access health
care. One young interviewee had been told by the pharmacy that he had to
pay for prescription medication, which is incorrect for asylum seekers, and
he therefore was not accessing medication.
Other young people said they found it difficult to get appropriate treatment for symptoms which they attributed partly to stress or uncertainty
linked to their situation:
I’ve seen hard things … and they give me a very bad headache. It’s
been for the last six years. I’ve been too many times to the GP, they
give me all these tablets which don’t help that much.
(Bashir, 19)
Uniquely, however, in Kent, a social work interviewee identified difficulties in accessing primary health care for new arrivals:
We have seven Clinical Commissioning Groups here in Kent who are responsible for provision of health care services for looked after children, or
funding them. And one of the seven lead on it but getting the right medical people to do those initial health screenings is a challenge … Aside
from our asylum seeking population there is very little indigenous experience in Kent of the sorts of health problems that present in this cohort.
That would look very different in the London boroughs or some of our
colleagues up in the north where they’ve got much greater mixed ethnic
populations (than) we have got here in Kent.
As with other issues, this must be viewed in the context that Kent receives very high numbers of child asylum seekers compared with other areas.
Psychological health care may be available through the Child and
Adolescent Mental Health Service (CAMHS), part of the National Health
Service, through charities, which are heavily relied on to fill the gaps in NHS
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provision, or through schools, which can choose to use the Pupil Premium19
to arrange counselling for children. Several expert interviewees said there is
limited treatment available for young people with mental health issues generally, long waiting lists and a high threshold for severity of problems before
help is available. On occasion children had received minor convictions for
anger-related offences which one interviewee thinks are likely to be related
to their experiences but are nevertheless held against them in any consideration of further leave to remain. On the other hand a foster carer, an accommodation provider and a social worker said they generally had no difficulty
accessing counselling for young people in their care.
For the young people interviewed, there appeared to be a relationship
between psychological well-being and certainty of immigration status. One
expressed suicidal thoughts, described symptoms of depression and relied
on a psychotherapist for support. He had had no immigration status for his
entire two year stay in the UK. He said the uncertainty of his situation, lack
of money and fear of return caused his mental state, which has a knock-on
effect on his ability to progress in education.
A second had nightmares and constant fears until she was granted refugee status on appeal, around two years after she arrived. For a third, the
expiry of his discretionary leave to remain caused a decline in mental health
requiring a referral to a psychiatrist. Two other young people described
the effects of stress and uncertainty: one said he cried every day while the
other felt his educational progress had suffered. Both attributed debilitating headaches partly to the stress of their situations, yet neither had been
offered psychological support. Their comments made clear the extent to
which their well-being had depended on getting immigration status. One
said that, having been recognised as a refugee, all the other problems he
faced around money, headaches, and so on did not merit being regarded as
‘complaints’ any longer.
Of the five young people described above, four were eventually granted
refugee status, suggesting that their initial refusal decisions were flawed.
19

Extra funding given to the school for certain pupils including those looked after by the local authority.
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This calls into question the efficacy of a process which causes prolonged
uncertainty, leading to mental health problems and the need for psychological health care. It is contrary to the child’s best interests but also appears
to create unnecessary financial costs.
As another aspect of health care, social workers in Brighton identified
a sex education project run by their team’s nurse as a best practice example:
We’ve got a nurse attached to the team who provides a fantastic service … and just a particular example of that was the group she and a
male sexual health nurse arranged, a group work so it was six weeks
for a group of fifteen, sixteen young men from Afghanistan, Iran,
Iraq, Kurdistan, just basically around sexual health and their responsibilities as young men and it was a real success and that group
stayed engaged with that for six weeks. And some of them, I think
the majority of them hadn’t had any sex education in their country
of origin … So that was a real positive.
Elsewhere it was left to charities to provide teaching about “healthy relationships”. In some instances, no sex education or advice was provided until
a significant problem arose, such as a young person being accused of sexual
misconduct, with some cases proceeding to criminal charges and therefore
likely to involve serious implications for both the young person and the recipient of the alleged conduct. Since most unaccompanied children arrive
at an age later than sex education is provided in schools, those who did not
receive it in their home countries are at particular risk of missing out. It may
therefore be necessary for sex education to be given greater priority for unaccompanied children by local authorities.
General education is free and compulsory up to the age of 18. Between
the age of 16 and 18, this can include apprenticeships or other training. The
local authority must offer a school place for all children of compulsory school
age regardless of nationality and immigration status. All schools must consider and give priority to looked-after children but they can decline to accept
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a particular individual when they do not have the resources or expertise to
meet the particular child’s needs.
Several of the young people interviewed had experienced delays in getting
access to education, even where their age was accepted and even when they were
under 16. One had waited nearly a year to get into school, from December to
November, when 13 years old. Another waited six months, when aged 13. Both
of these children were in London boroughs. They did not receive English lessons
during this time. One child in Kent who said he was 15 but was assessed to be 17,
was still waiting after seven months. An NGO worker in Kent said that a number of young people in semi-independent accommodation had asked him for
support with getting into education having been in the UK for several months.
Although each child would have had an allocated social worker, frequently they
said they did not know who their social worker was, making it impossible for
them to get the help they could otherwise have sought.
It may be foster carers, accommodation providers or social services who
take on the primary responsibility for getting children a place at school. Two
expert interviewees involved with accommodation provision explained that
they take the responsibility for accessing education places for young people they support. English language lessons may be a preliminary step before
mainstream school or a stop-gap: the structure of courses makes it difficult to
access anything other than English for Speakers of Other Languages (ESOL)
provision until the next September start date for people aged over 18.
The data suggest a significant divide between areas. Informants in
some local authorities stated that there were no difficulties in getting children into schools and colleges.20 A foster carer, two social workers and a
lawyer in Brighton and Hove said that children have easy access and are
well-supported in schools and colleges in the local area. The local authority first funds their attendance at courses in specialist language schools (a
major industry in Brighton) in which asylum seeking children meet other
children from all over the world. This was contrasted with Kent:
20
In the UK, many schools only take children up to the age of 16, after which they go to Further Education (FE)
or “Sixth Form” colleges until the age of 18 or 19.
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The few kids I’ve got from Kent, have got into some kind of trouble
(for minor criminal offences), perhaps because of being kind of left.
(Lawyer 1)
These difficulties in accessing education in Kent (before the doubling
of numbers in summer 2015) were confirmed by a social work professional:
We had a college … that created lots of places and was very inclusive
of this cohort. It was obviously an attractive place for us to place
these young people as we knew it was a good college, the more so
since it also happened to be an area of the county where accommodation was more readily available. However, the relevant district
council became quite disturbed about community cohesion and the
college no longer does ESOL … It is difficult. (Name) is another very
progressive college but there are tensions growing there for the same
reason … So we have to try and make sure that we’ve got suitable
educational places because that’s a duty that is put on us, but there
are unforeseen consequences to that.
The problem appears to arise from a combination of two factors: first, the
demand for educational places is higher there than in other places due to Kent
being responsible for a larger number of asylum-seeking children; second,
some colleges which were previously inclusive have stopped providing ESOL
courses meaning that they no longer meet the needs of many of these young
people, creating a de facto exclusion. This appears to follow political discontent
over the numbers of asylum-seeking young people attending the colleges.
Academies in the Kent district of Thanet are reported to have refused
to accept any looked-after children who are not indigenous to Thanet. As
a consequence, it is known that some young people in Kent are travelling
between 1 and 1.5 hours by train each way to access education. An NGO
worker in Kent added that other young people are receiving truncated education from charities.
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In a mainstream school, a non-English speaking child should receive support from an English as an Additional Language (EAL) teacher, who may be
permanently employed in the school or may work for the Local Education
Authority and provide support to multiple schools. Support varies from school
to school, from a teaching assistant helping the child during mainstream lessons, to withdrawal lessons with an EAL teacher. The number of support periods per week varies according to the child’s needs and the school’s resources
but it can be as little as one period (50–60 minutes) per week.
An EAL teacher explained that in her school the younger non-English
speaking pupils receive two lessons per week of induction classes, while oneto-one help can be given to needier children. Those aged 14–16 are permitted
to drop one subject and replace it with three EAL lessons per week. A homework club after school supports all such pupils. But she felt that emotional
support was as important as the educational content of lessons:
It’s a daunting thing, school – it depends how much support they
have. I bend over backwards – they’re my babies so they do well. They
come in in the morning to say hello and they come in to say bye at
the end of the day. There’s always someone in my room crying, not
always refugee kids …
(EAL teacher, London)
One young interviewee who started school aged 14 received one to one
assistance during lessons, extra support from teachers working with her after
school to catch up with exam work, was given extra time in her final exams,
as well as having other pupils assigned as buddies to help her and counselling
arranged through the school. She credits the school’s support, as well as her
own determination, for the fact that she passed five GCSE exams a little over
a year after arriving.
These examples from the EAL teacher and the young person could be
regarded as best practice respectively for areas with higher and lower numbers of unaccompanied children.
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There are two main ways in which immigration status impacts on education: first, access may be stopped in practice as a result of uncertain or
time-limited status at the age of 18 or once appeal rights are exhausted,
despite the young person not being removed from the UK; second, the uncertainty, stress and practical demands of attempting to secure permanent
status affect young people’s ability to concentrate and progress.
Beyond school or college, volunteers and charities played an important
role in providing access to sport and leisure opportunities, such as the Red
Cross providing access to swimming, Young Roots providing youth groups
and cooking lessons, a volunteer from the Refugee Council providing the
Refugee Cricket Project and the Baobab Centre enabling a client to access a
gym. Several young people described these or playing football with friends
as their only leisure activities.
Two young people were engaging in voluntary work in various settings which increased the range of opportunities available to them and
also enabled them to improve their English. Both had received support
from a volunteer or other advisor in accessing these volunteering activities
and depended at least in part on their travel expenses being paid by other
organisations. One young person had joined an African drumming and
dancing group which opened up friendships with other African ex-pats
and British families and individuals. Another was able to access arts and
leisure activities thanks to a local cinema and theatre which works with
young people and provides free access for asylum-seekers. School is an important gateway to accessing sport and other hobbies which can be enjoyed
in spite of language barriers.
Age disputes and problems with payment of support money stopped
access to leisure activities for three young people. Another had just experienced a sudden increase in his opportunities because he was accepted to be
under 16 and he moved into foster care:
In spare time I go to the library and read in English. I play football,
go swimming. I have to pay for swimming, (I have) money from the
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foster carer now. When I lived with the friend it was harder, Red
Cross sometimes took us swimming.
(George, 15)
George’s experience demonstrates how limited leisure opportunities
may be for children aged 16–17 if they are placed in semi-independent accommodation, which applies to the vast majority of those in the areas with
the highest numbers of unaccompanied children.
Of the young people interviewed, six were Muslim and said they had no
difficulty practising their religion. Two were Eritrean Orthodox Christians, as
were a number of other young people whom the interviewer met but did not
formally interview. These young people were fasting for the Orthodox Lent
but had difficulty accessing a church as they were living in Kent; the nearest
church was in London and those in semi-independent accommodation said
they were not given money to travel there, even for Easter which is the most
important festival in the Orthodox calendar.21 A charity attempted to arrange
transport for them for the Easter services but was unable to do so. Another
young person had been having difficulty accessing the specific church he required until he managed to obtain additional financial support through the
personal adviser to travel there. The remaining two were Christians and had
no access difficulties.
There were concerns that children were not given any systematic guidance on cultural expectations and customs “until there’s a big cultural faux
pas” (NGO worker 1). As outlined above, this may be around sexual relationships and behaviour and may have very severe consequences, with
criminal charges being brought on occasions. Some organisations have
devised orientation programmes which teach topics about living in the local area. One innovative programme focusses on rights and entitlements,
the asylum process, multiculturalism, healthy relationships and practical
21
It should be noted that the local authority does attempt to ensure children have money for such events and
provided travel warrants for a number of children, though it concedes that some children may have missed out.
The South Kent service, which has a high number of Eritrean children, runs regular minibus excursions to the
Eritrean Orthodox church.

207

NOT THE BEST, NOT THE WORST: CARE AND PROCESSING OF UNACCOMPANIED CHILDREN
SEEKING ASYLUM IN THE UNITED KINGDOM

aspects of life in the UK such as shopping, budgeting and travel. In practical terms it was clear that many young people had never used diaries or
calendars and arrived in the UK with limited understanding of the concept
of making and keeping appointments.
An interesting theme of several interviews was the difficulty some
young people have in adapting to the multicultural life of the UK:
The kids are much more happy to integrate with white people in general and with Christian people even if they’re Muslim because they
feel like this is England, I’m happy to do that. They’re less happy to
mix with other people from other backgrounds, much more dubious
... There is this kind of belief that if people are brown or they’re from
another country then they’re not going to have any sort of bias against
other people from other backgrounds but of course that’s not true at all.
(NGO worker 5)
Three expert interviewees described tensions in Millbank Induction
Centre: from previously having been overwhelmingly Afghan, its population was now relatively evenly split between Eritreans and Syrians, who
formed two distinct religious groups (Orthodox Christian and Muslim, respectively). Likewise, it was reported that tensions had arisen when groups
of Afghan and Albanian young people, who were practicing different versions of Islam, had been accommodated together.
The interviewee who was teaching multiculturalism to young people
found that they readily understood and agreed with the idea of different cultures and religions coming together in the same country and with the concept of tolerance of difference. However, a day outing which involved visiting
a religious place, revealed that the reality was more complex than the theory:
When it came to particularly the religious aspect, they felt affronted, they felt insulted, really uncomfortable, they felt they were doing
something wrong in entering a Sikh temple, they felt that they were
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sinning ... They feel as if some of (their religious identity) is being
taken away from them or part of their identity is being questioned ...
I think it’s their comfort zone perhaps.
(NGO worker 5)
These were not seen as insurmountable problems but rather required
time and effort to overcome: one NGO worker found that the children
commonly bonded once they played football together. This is an argument
in favour of intensive support for young people to ensure that they have the
opportunity to consider issues around tolerance and multicultural living
in the way most British young people (should) do in Personal, Social and
Health Education lessons in schools.
Of the young people interviewed, the majority had clear plans and ambitions. Two, in their early twenties, had set up their own businesses. Those
who had obtained refugee status were strongly focussed on education and
career plans. Two young people talked about a future intention to look after
other family members either in the UK or the home country.
Three young people, whose status was undetermined, were not in
education and felt so uncertain that they had no real plans for the future
and found it difficult to focus on ambitions. Immigration status was not
the sole factor however: one young person who was still in the appeal
process had managed to register for college despite limited support and
a lack of documents, having proved his previous level of education in
the home country and passed preliminary tests in maths and English,
and had a clear plan for university and a professional career. He saw his
ability to register himself without support and his refusal to become depressed by months without education as important aspects of his identity.
This young person had however arrived with a good level of education,
including in English and computer literacy, which enabled him to access
information independently. By contrast, another young person who was
involved in an age dispute was not in education and was unable to express
any wishes for the future.
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It appears that the ability to form a life plan depends in part on certainty of status. In particular, several young people laughed when recalling
being asked by the Home Office what their “plan” was when they first arrived in the UK.
At the age of 18, a person ceases to be a looked-after child. If they received
services as a looked-after child for the 13 weeks before their 18th birthday
they are entitled to leaving care services from the local authority until the age
of at least 21 and up to 25 if they are in education or training. That includes
provision of a personal adviser, maintaining and reviewing a Pathway Plan
and ensuring that the young person has suitable accommodation (though
not providing accommodation). Unaccompanied children should receive
leaving care services on the same basis as indigenous care leavers, but only
after a court judgment established that they are entitled to this. 22
Those with UASC leave until the age of 17.5 must apply for further
leave before the existing leave expires. If they do not, their presence in the
UK becomes unlawful. Of the young people interviewed, three had made
the transition to 18 without permanent status, having had leave previously.
Each waited two years for a decision on their application for further leave:
all three were refused, two succeeded on appeal and one was still in the
appeal process. They experienced increased emotional stress and practical
difficulties. Thus one young person described moving out of foster care into
semi-independent accommodation at the same time as “tumbling” back
into the asylum process, with such severe effects on his mental well-being
that he was unable to sleep, was referred to a psychiatrist, and failed his
exams having previously achieved excellent results.
Expert interviewees were similarly concerned about delays in resolving
status. One social worker and one lawyer separately reported that it was
common for young people to wait until the age of 20 or 21 for a decision on
their application for further leave. Throughout this time they cannot start
most educational courses, since they do not have leave for the duration of
the course. One young person told me he could not think about university
22

R (on the application of SO) v London Borough of Barking and Dagenham (2010) EWCA Civ 1101.
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because he did not have leave. Another knew someone who had disappeared two weeks previously to work illegally in London after his appeal
rights were exhausted, despite not in fact having had an appeal.
A young person whose appeal rights are exhausted may be denied leaving care services if a Human Rights Assessment concludes that stopping
services would not breach their human rights. Kent had begun carrying out
assessments in earnest to reduce the number of young people receiving care
leaving services because of a financial deficit. In 2013 Kent had around 110
young people receiving care leaving services whose appeal rights were exhausted. Due to human rights assessments, the number is now 37. Around
one fifth of those assessed continued to receive leaving care services because withdrawal would cause a breach of their human rights. This has
made a minimal difference to the financial deficit.
A former social worker in London explained that, in the department
where she worked, there was a reluctance to give advice to young people
about how to survive if they chose to disappear once appeal rights were exhausted or support was stopped. A local authority Community Safety Officer
described working with social services to ensure young people receive accurate information:
I make sure I keep Children’s Services up to date with resources that
are out there – for example you can get a hot meal at this place on
Mondays, a food parcel there on this day. Ninety-nine percent of
the time it’s in vain but reminding them about Assisted Voluntary
Return, voluntary departures, etc. – I try to keep that conversation
alive because you have to – but if for example a young Iranian is here
and still feels unsafe and feels that working illegally and the risks
in Britain are better than going back to Iran then you don’t get far.
Those migrant solidarity groups are really valuable – if the best thing
that can be done for someone is a spare room for a bit and they’re not
under the care of the local authority then that’s better than the street.
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Thus at this stage there is a very significant difference between migrant
and indigenous young people leaving care. Experts criticise the failure to
contemplate the “lifetime beyond 18” as part of a best interests consideration
for children.
A further concern is that young people have been taught life skills relevant
to the UK, not their countries of origin. Both young people and experts from a
variety of disciplines used the word “Westernised”. A social worker pointed out
that the vulnerability of one young man is mitigated in the UK by having the
local authority as “corporate parents” specifically supporting him to become
independent in this culture, not in the dangerous and volatile country in which
he has not lived for several years. Clearly social workers in the UK cannot train
young people in skills relevant to the country of origin (and possible return),
which raises doubts about the ethics of sending a young person back to an environment which may have become foreign to them. This demonstrates how
far removed the asylum process is from the assessment of the best interests of a
child transitioning to adulthood as considered by the social worker.

The Asylum Process
The asylum process begins when a claim for asylum is lodged with
the Home Office. A short screening interview is normally conducted at
the same time or shortly after the claim for asylum is made (depending
on whether the claim is made at port or in-country and on the practices
of the particular port). Later the Home Office conducts a detailed asylum
interview with any asylum claimant aged 12 or over. Those granted asylum
receive five years’ leave to remain in the UK. If refused, there is a right of
appeal to the Asylum and Immigration Chamber of the Tribunal.
Eight young people interviewed for this project had undergone asylum
interviews with the Home Office.23 All experienced the interviews as difficult, primarily because of the conduct of the interviewers:
23
Of the other three, two had been granted asylum on the basis of their Eritrean nationality and one was still
waiting for an interview.

212

NOT THE BEST, NOT THE WORST: CARE AND PROCESSING OF UNACCOMPANIED CHILDREN
SEEKING ASYLUM IN THE UNITED KINGDOM

I felt like I was being attacked and intimidated and they were mean!
So they would just ask all these nasty questions and be really really horrible and I would sit there crying answering the questions
and whoever was there interrogating that day would not even have a
blink of remorse or say ok, she’s just a kid.
(Mercy, 23, 14 at date of Home Office interview)
Two said the interviewer made them feel like criminals. Two found the
interviewer’s technique confusing, consisting of multiple repetitions of the
same question in different ways:
The thing was, one question, they asked me in the first place and
that’s the same question they asked me after 20 questions again, just
to catch me if I’m going to answer in the same way or not.
(Hussein, 19, 13 at date of Home Office interview)
A foster carer who has attended a number of interviews felt that interviewers “can be incredibly confrontational, they shout at them, flummox them.” In her experience children are accused of lying if they mention
something at a second interview that they did not mention the first time. It
is clear that Home Office interviews are not intended to be and do not provide an opportunity for children to express their opinions. The interviews
were a series of questions which they were required to answer:
They asked me too many questions, they could see I was very young
and when they asked me that many questions, I was very unhappy
about it (but they said) if you want to get status in this country, to be
safe, so you have to answer.
(Bashir, 18, 13 at date of interview)
Cultural assumptions made in the interviews were criticised by both
young people and expert interviewees. Nasim described being asked about
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the currency in his home country and the side of the road they drove on.
He said he lived in the mountains and there was only one road:
I never sat in a car – if there was one car in the street there would be
20 people running after it because there are very few cars.
(Nasim, 18, 13 at date of interview)
Young people found the length of some interviews difficult, a complaint also made by expert interviewees, and the practice of offering breaks
did not mitigate this:
The second one was from 11am until 5pm. There were breaks but
it went on and on and I was under pressure and scared. As you can
hear, I stutter and that day I stuttered more.
(Ahmed, 19, Aged 17.5 on arrival but 18 by the time of the Home
Office interview)
They asked me (whether I needed) breaks but I said I don’t need a
break, I can finish, because I was panicking, I wanted to finish as
soon as possible, I wanted to go home. I mean they quickly asked me
questions and I had to quickly answer them.
(Hussein, 19, 13 at date of interview)
No consideration appears to have been given to modifying the interview
procedure, even for the children who were as young as 13. One expert interviewee referred to a modified procedure sometimes used in trafficking cases,
whereby police, solicitor and other relevant agencies carry out a joint interview at a venue which is familiar to the child, saving the need for re-telling
of the same account. This is clearly best practice and somewhat resembles
the Achieving Best Evidence procedures used in criminal and some family
proceedings where a child is a witness.
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The data raise questions about whether it is possible for children to
give an adequate account of their experiences in the particular setting of
the Home Office interview as currently conducted. It is impossible from
this research to gauge the scale of the problem of interviews being inappropriately conducted. However the data strongly suggest that the information
gathered in the interview process does not equip the Home Office to determine or properly consider the child’s best interests.
There is a right for children to be accompanied by an “appropriate
adult” at the substantive asylum interview (taking place after the Home
Office screening interview). None of the interviewees, expert or young person, considered the appropriate adult role to provide an effective safeguard
for a child in an asylum interview. This raises a significant concern about
whether proper and effective safeguards are present for children in this adversarial process. One adult who has acted as appropriate adult in both the
criminal and asylum contexts explained:
As appropriate adult you’re never allowed to intervene in the interview. At the police station as appropriate adult you can intervene,
but at the Home Office you are just an observer.
(Accommodation provider 2)
The same applies to the legal representative:
One of the main obstacles is that the Home Office’s interview procedure still states very clearly that you cannot say anything during the
interview … And sometimes you get Home Office interviewers who
really won’t let you intervene, which is crazy, because there’s a misunderstanding and if you’re not allowed to intervene the misunderstanding just goes wild … it’s just such a waste of time and so confusing and
so confrontational.
(Lawyer 1)
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Young interviewees confirmed this:
My social worker … was allowed to be in the room but he couldn’t
talk … So even if they say something that’s really bad, he’s not allowed
to say a word, you had to deal with that yourself ... even though you
have those people around, you’re just on your own. I felt like I was a
criminal or something.
(Mercy, 23, 14 at date of interview)
Within the criminal legal system, the role, rights and responsibilities of
the appropriate adult are set out in the Police and Criminal Evidence Act
1984 (PACE). The guidance for those acting as appropriate adults emphasises
that they are not mere observers and that they must intervene if necessary,
for example if they consider the police questioning to be confusing, repetitive
or oppressive. By contrast the Home Office guidance on interviewing children says it is for the interviewing officer to decide the role of the appropriate
adult. This Home Office policy or practice, which renders the role ineffective,
is likely to be unlawful and is certainly contrary to the child’s best interests.
The PACE guidance for appropriate adults should be extended to apply to
unaccompanied children, in respect of interviews, personal searches, fingerprinting and all other aspects of the asylum process.
Several children found that the interpreter made mistakes which
caused misunderstandings:
Some interpreters, sometimes, they’re saying something in Pashtu but
they directly put it in English, say something in English, a word he probably can’t say in Pashtu so he says it in English. How would I understand?
(Hussein, 19)
Several other problems with Home Office interpreters and those working
for solicitors were raised by expert interviewees. A social worker described
Home Office interpreters “show(ing) their disbelief by doing things like rolling
their eyes when the young person said something.” A lawyer explained that the
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Home Office continue using interpreters who are “absolutely shocking” but
sometimes the lawyer’s own interpreter can feel intimidated about challenging the Home Office interpreter in interview because of community links.
There is no additional accreditation process for interpreters to work
with young people and lawyers and Home Office decision makers are not
given training on working with interpreters. These appear to create an obstacle to best practice. This is an area which requires urgent improvement,
given the importance placed on the smallest discrepancy.
Several of the young people interviewed had suffered delays of months
before their asylum interviews: one was no longer considered as a child as a
result. One child waited two and a half years to receive papers confirming the
grant of limited leave made when he was 13 years old. Shortly after receiving
his papers, he had to apply to extend his leave, leading to another period with
no papers while a decision was made. Two, having applied to renew limited
leave when aged 16, had a two-year delay before receiving a refusal of their
applications. They therefore spent two years as children with uncertain immigration status at a time when the only decision that could lawfully have
been made was the granting of further discretionary leave (as it then was).
This uncertainty cannot have been in their best interests. Four young people
talked about the adverse effects of the uncertainty at the stage of applying to
extend leave while still a child or at the age of 17.5. The same effects arose
from delays in the court process. The young person who expressed thoughts
of suicide had spent more than a year in the appeal process: his appeal was allowed in the First-tier Tribunal then the Home Office appealed to the Upper
Tribunal and the decision was overturned so that his case was awaiting a
third hearing.
Four young people described a positive or at least benign experience in
court, describing a process which was consistent with the guidance for tribunal
judges. This is not universally the case in practice: one described a first hearing
in which he was asked no questions, had no opportunity to speak and did not
feel respected or heard by the tribunal. Another felt that the first tier judge did
not listen to him, borne out by the judge’s written refusal on grounds which did
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not appear to be lawful. Factors which led young people to speak more positively of their court experience include: support from the adults involved, being given an opportunity to speak, limited cross examination, being addressed
directly by the judge, feeling respected by the judge and Home Office representative and, unsurprisingly, a positive decision from the judge.
Little has been written about decision making in the Tribunal. Anderson
et al. (2014) conducting a small scale ethnographic study of asylum hearings
including those involving both adults and children, observing “overt incredulity from judges” in some of the hearings they witnessed and concluding
that the “judge’s outright expressions of disbelief become obstructive, skewing the interpretation of testimony, evidence and cultural contexts.” (2014, 9).
The Home Office has no formal process for considering best interests
in the context of immigration decisions. However, certain presumptions
arise in policy and case law. If a child is granted asylum or humanitarian
protection, no further consideration of best interests is made. If international protection is refused, there is a presumption that it is in the child’s
best interests to return to the country of origin but that, unless satisfactory reception arrangements exist, the child’s best interests are adequately
served by a grant of UASC leave until the age of 17.5. This is widely criticised by both experts and young people as being very far from a durable solution, since it leaves the child with a great deal of uncertainty. Frequently
there is no consideration beyond this presumption.
A best interests pro forma document exists for the Home Office to seek
information from social workers but it is erratically used:
I was never asked to complete a best interests pro forma from the
Home Office. I’ve never seen the pro forma before so I don’t even
know how the Home Office is taking into consideration the best interests of the children. What the Home office determines usually decides how the local authority goes on to managing working with the
young person and again it’s not their best interests as an individual
... It all seems to be very short term as to what we can offer now but
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we’re not taking into account that this is an individual who’s going to
have a lifetime beyond 18.
(Former social worker, London)
This failure to collect information about best interests was criticised by
another NGO worker, pointing out that in most cases the only information
collected by the Home Office for the immigration decision is that collected in
the asylum interview, taking no account of the broader scope of best interests.
Expert interviewees identified the political attitudes to immigration as
an obstacle to children’s best interests being implemented:
We still see sort of a double tier system in the attitude social services
have toward indigenous children versus what they do for unaccompanied minors. The same is true of the attitude of some of the police
force. Say for example when a child goes missing, if it’s a British child
... things are put in place but if it’s an unaccompanied minor or a
migrant child, then there’s almost a set of justifications and excuses
... like, “oh well that’s just what they do” ... The migrant and asylumseeking bit takes precedence over the child bit.
(NGO worker 2)
I think there’re other systems that come into place before we negotiate
the best interests of children ... The whole asylum and immigration
process seems to trump what we would do regarding the best interests for young people. I’m talking from a local authority perspective.
In the borough where I used to work the only thing that would seem
to surpass that perspective would be severe mental health problems. I
think that the immigration process seems to overshadow the rights of
children or the fact that it should operate] in their best interests.
(NGO worker 1)
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Overwhelmingly, the belief amongst the interviewed experts was that the
implementation of unaccompanied children’s best interests was determined
by a “lottery” in which much depended on the individual social worker, foster carer, lawyer or judge, the area of the country in which they arrived and
were looked after, whether they were able to get into education, the extent
of support provided by the school and whether or not a significant adult or
volunteer took on a guardian-like role for them.
The most common outcome of a child’s asylum application is refusal
of asylum and a grant of UASC leave until the child is (deemed to be) 17.5
years old. This is not a durable solution but an intentionally temporary one.
Humanitarian protection, which may be a more appropriate form of protection than asylum for many unaccompanied children, is underused in the UK
protection system, as set out above. It offers a durable solution as compared
with the temporary “fix” of “UASC” leave. On a positive note, the past problem
of children being unable to appeal a refusal of asylum, or being advised not to
do so until after their temporary leave expires, should be erased by new appeal
provisions which will give an immediate right of appeal for all asylum seekers.
Information gathering for the purpose of immigration decisions revolves
wholly around asylum. It does not include information about the broader best
interests of the child necessary to inform a best interests determination. In the
immigration context, decisions on best interests are made as an adjunct to an
asylum refusal and on the basis of narrow and limited information. What is
needed is a broader based information gathering process, which is more collaborative and less interrogatory than the current asylum application procedure. Better training of decision makers and wider use of the grant of humanitarian protection is also required for movement towards durable solutions in
the asylum/international protection process to take place.
In general, no children are returned to the country of origin while they
are still children. If refused asylum or other protection they receive a grant
of “UASC leave” until the age of 17.5. The grant of leave is supposed to reflect the presumption that it is in the child’s best interests to return to the
home country but that, since satisfactory reception arrangements cannot
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be ensured, the grant of temporary leave protects their best interests until
they are almost adults.
Currently there is a pilot scheme to return Albanian children who have
been refused asylum where satisfactory reception arrangements are available. This involves contacting Albanian social services to make an assessment of the return environment. No returns have yet taken place but as
of March 2015, seven cases of children aged 12–16 had been referred to
Albanian social services.24 There are concerns that children are being told,
by letter, that they have ten working days to respond, without any independent advice mechanism. There are also concerns about human trafficking, possible complicity of parents in trafficking cases, and lack of capacity
of the Albanian authorities to deal with trafficking cases. A previous pilot
to return children to Albania was stopped precisely because of concerns
about trafficking. This is the latest in a series of pilots to return children to
countries of origin, including Afghanistan, which have been opposed on
the basis that they do not take account of the children’s best interests or
opinions, among other issues.
There are no provisions for family reunion for child refugees. Although
an adult refugee has the right to reunion in the UK with a spouse and unmarried minor children, a child recognised as a refugee has no right to be joined
by parents or minor siblings. There is a presumption that it is in the best
interests of children to be looked after by their parents but to date this has
not translated into a recognition that family reunion is likely to be in the best
interests of unaccompanied refugee children, nor have the government or
courts explained what countervailing factors would outweigh that interest.
Since it is well established that it is in the best interests of children to be
looked after by their parents, consideration should be given to modifying
the immigration rules to allow for family reunion between child refugees
and their parents and siblings. While this might, at least initially, involve
costs in welfare benefits to newly arrived families, it would reduce the costs
of social worker input and leaving care services.
24

National Asylum Stakeholder Forum minutes March 2015.

221

NOT THE BEST, NOT THE WORST: CARE AND PROCESSING OF UNACCOMPANIED CHILDREN
SEEKING ASYLUM IN THE UNITED KINGDOM

The Home Office had not attempted to trace the family members of any
young person interviewed, despite the legal duty to do so. The Eritrean children interviewed all had telephone contact with family members, although
this was sometimes complicated by concerns for the family’s safety. One young
person from Afghanistan had been in phone contact with family members
who then disappeared and he was informed by others in the area that they had
vanished following targeting by the Taliban. Others had contact with family
members who were no longer in the country of origin. Two young people had
found family members once in the UK – one had an older brother who had
been in the UK for many years but with whom contact had been lost; another
became separated from a younger brother while travelling and they were reunited more than five years later.
As to legal support while children are involved in asylum procedures,
all asylum applicants are entitled to free legal advice and representation.
Legal aid is no longer available for non-asylum immigration cases, which
means that a child who has been in the UK for several years, who no longer
has a strong asylum claim but has a strong claim under Article 8 ECHR
(right to respect for family and private life), may be unable to access any
legal representation. Social workers, teachers and NGO workers described
extreme difficulties in finding non-asylum legal advice for children and
young people in their care.
In some areas of the country there is very limited availability of free legal
advice because very few providers remain in the market as a result of legal
aid cuts. In other areas there is limited access to good quality representatives
because of limited supply and high demand. In Kent, for example, expert
interviewees state that there are two good representatives and one poor one,
taking around one third of cases each. Expert interviewees explained that
some firms provide a significantly better service to children than others.
Examples of poor representation I was given during the interviews with
the young people include failure to take a proper statement from children
for their asylum application; failure to advise children of the right of appeal,
or failing to do so before the appeal deadline; in one case requiring a child
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to sign a form waiving this right, without proper explanation of the consequences of doing so; failure to either obtain or pass on the child’s status
documents for two and a half years; asking for money from a young person
who was entitled to legal aid, then failing to take appropriate steps to progress
the case.
Examples of best practice emerging from the same interviews include
praise for representatives who ask the young persons about every aspect of
their experiences, thus allowing them to tell their stories; clearly explain the
process and their cases to them; show determination in fighting their cases,
for example, putting in an out-of-time appeal to the First-tier Tribunal or
continuing the appeal through the Upper Tribunal when necessary.
Expert interviewees explained that it is extremely difficult to move a
child from a poor representative to a good one once legal aid has been
granted to one representative because of the fee “ceiling” and the refusal of
the Legal Aid Agency to pay for a second representative to redo some of the
work already done. Yet the Legal Aid Agency persists in contracting with
firms which provide poor quality representation and, by limiting the number of cases any firm can take, forcing a certain percentage of applicants to
rely on the poorer quality firms.25
These concerns illustrate the need for a person with an understanding of the quality of legal representation to either instruct a representative
on the child’s behalf or give the child advice before the child can instruct
their own choice of representative. This could best be done by a guardian. Despite the existence of numerous excellent and dedicated asylum law
firms across the UK, the combination of legal aid cuts and the contracting
practices of the Legal Aid Agency deny a percentage of children access to
good quality representation. Although a peer review process exists, it has
not eradicated the problem of low quality advice so that in Kent, for example, roughly one third of cases go to a firm widely described as poor. The
Legal Aid Agency should consider modifying the contracting procedure.
25
See further Warren and York (2014) on ways in which legal representation can affect the outcome of children’s
cases.
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We further argue that legal aid should be reinstated for all children’s
cases and for those who arrived as children and are seeking further leave
to remain on grounds other than asylum. On numerous occasions expert
interviewees asked the researcher for information on where to find free
or cheap legal advice and on one occasion an appeal right was preserved
only because the researcher was able to advise an expert interviewee of an
urgent deadline and recommend a solicitor who then acted without payment. Frequently the problem arose where a young person no longer had a
strong asylum claim since turning 18 but had a strong Article 8 claim based
on private life developed over years of living in the UK. There is an urgent
need for cases of this kind to be brought back into the scope of legal aid.
Legal aid contracts should also be modified to simplify the process of
applying for funding for more work to be done on children’s cases, removing the barrier of a complex and time-consuming extension application for
which representatives are not paid. Likewise the complaint that the Legal
Aid Agency will not fund expert reports at the early stages of a case should
be given serious consideration: allowing representatives to “front-load”
cases, as one lawyer put it, is likely to reduce the number of cases going to
appeal and therefore save money in the long term. The current system is
not only financially inefficient but also introduces unnecessary stress and
fear into the lives of young migrants. Since the interviews with young people suggest that this often triggers or increases mental health problems, a
more sensible and humane legal aid system may also reduce pressure on
Child and Adolescent Mental Health Services (CAMHS).

Conclusions
One expert interviewee described the UK as “not the best, not the worst.”
This mixed picture is an accurate summary. Children arriving in the UK are
given accommodation, access to food, financial support and health care. The
sophisticated framework of the Children Acts now unequivocally applies
to unaccompanied migrant children without distinction from indigenous
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children. Duties to children in care and to care leavers have developed over a
period of years and, as a result of campaigns and legal cases, those duties apply without discrimination to migrant children. Children should not be detained, although flawed age assessment processes do cause some children to
suffer detention. There is a right to access education which meets the child’s
needs though, as set above, there are significant obstacles in practice including spaces, schools’ resources and political factors. However this research has
highlighted areas in which the UK fails to assess, determine or act in the best
interests of unaccompanied children for a variety of reasons.
This research has shown the very uneven distribution of unaccompanied children in England. The majority of local authorities have 20 or fewer
looked-after children in this category, while seven authorities have more
than fifty. Five of these have more than 100 and two have more than 350.
This creates a situation of great pressure on education placements, health
care, foster placements, other accommodation and quality legal advice,
even if local authorities are able to recruit enough social workers. When
the children become care leavers at the age of 18, this either creates a financial deficit or demands a dereliction of statutory duties because the funding
is insufficient. It creates a pressure, as seen in Kent, to carry out Human
Rights Assessments with a view to withdrawing support from those whose
appeal rights are exhausted.
In authorities with very high numbers it is doubtful whether there is
scope for implementation of the best interests of the child, given the lack of
resources available. It is likely that most local authorities can absorb an extra 20 looked-after children in addition to their indigenous children without undue difficulty. It is much less likely that a hundred or more additional
children can receive services and placements which meet their needs, let
alone their best interests. While the behaviour of certain colleges, for example, in creating obstacles for unaccompanied child migrants’ access, is
unconscionable, it seems likely that much of the difficulty could be resolved
by easing the concentration of children in a small number of authorities, so
that children could access education sooner and closer to home.
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However, the full protection of the Children Acts has been hard won and
any amendment needs to be carefully thought through and tightly limited to
involve only the placing of new arrivals and to include a mechanism for considering the children’s best interests and opinions. More even sharing of responsibility is key to creating more durable solutions for children because their
educational, social and support opportunities, as well as their access to quality
legal representation, are affected by the location in which they are looked after
and have a significant impact on the child’s long term future.
The research also adds support to the calls for a guardianship system for
unaccompanied children in the UK. The government’s position is that guardianship is unnecessary and that its proponents have struggled to explain the
need for it. This research suggests, on the contrary, that there is a clear and
coherent set of reasons why guardianship should be implemented for all unaccompanied children. First, guardians could consolidate a number of current
roles including advocate, independent visitor and independent adult and take
on some of the tasks of social workers, particularly those linked to the asylum
process and those not usually needed for indigenous looked after children.
This would ease the pressure on social services departments.
Second, guardians could formalise the role filled by the “significant adult”
which has been crucial for several of the young people interviewed for this
research, but which is entirely ad hoc. Third, they could be responsible for instructing the legal representative and ensuring that the child received good
quality advice and representation. Fourth, and perhaps most importantly, they
would be well placed to gather the relevant information either to make a determination of the child’s best interests or to enable the Home Office to do so.
Further, the creation of specialist advocates for children who are potential victims of trafficking implicitly acknowledges the need for somebody
to fulfil such a role in certain cases. Yet there is little difference between the
needs of trafficked children and those of children seeking asylum. Both
groups may have had traumatic journeys and/or pre-journey experiences,
have been separated from their families, are negotiating a complex legal
process and are learning to live in a new culture. While trafficked children
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may also have been victims of crime in the UK or en route, the needs of
those who were smuggled to the UK, for example, are not obviously less.
There is a need for change within the asylum process. First, it should become less adversarial in the cases of children. This research produced four examples of 13 and 14 year old children being interviewed for several hours in an
adversarial style at the Home Office premises with an appropriate adult who
was not permitted to take an effective role. Interviews which leave children feeling like criminals are contrary to their best interests. Guidance already exists
to prevent children being interviewed in a hostile way and to caution against
holding them to the same standards of memory and knowledge as an adult. Yet
the majority of young people interviewed for this research and several expert
interviewees considered interviews to be hostile, distressing and confusing.
A straightforward recommendation for relatively rapid improvement
is to change the role of the appropriate adult so that it is more in line with
that in the criminal system. The current guidance which allows the interviewer to decide the scope of the appropriate adult’s role should be amended and replaced with the guidance under the Police and Criminal Evidence
Act 1984 (PACE). The appropriate adult would then provide a much more
robust safeguard for children undergoing interviews, being able to intervene where there were misunderstandings, where questioning was inappropriate in manner or content, or to facilitate communication.
Numerous policy documents for Home Office decision makers and
judges and so on set out procedures which, in many (though not all) cases,
would fulfil the requirements of the UNCRC and would likely serve the
child’s best interests. It is clear that what happens in practice does not always fulfil the duties or reach the standards required on paper. There are
for example numerous instances of age assessment which do not comply
with the Merton guidance and of Home Office refusal letters which fail to
apply the proper standards for assessment of an asylum claim from a child.
It is not entirely clear why some judges and officials deviate from the guidance although possible reasons include poor training, management and
monitoring, and deliberate or inadvertent discrimination.
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There is a need for the Home Office to make a much more detailed
and individual consideration of the child’s best interests. The gathering of
information currently centres on asylum and whether the child’s account
engages the refugee definition. The process fails to properly collect the information which would allow a determination of individual best interests
to be made and instead applies established presumptions to children who
have been refused asylum.
The best interests of the child also demand that provision be made for
family reunion for unaccompanied children. Currently, even if granted refugee status, a child has no right to be joined by parents or siblings, despite
a presumption that it is in children’s best interests to be looked after by their
parents. The immigration rules should be amended to permit this.
More use should be made of humanitarian protection, which may often
be the most appropriate form of protection for children and which is currently underused. A recognition that the child has applied for international
protection rather than simply asylum, and a process for gathering relevant
information and the child’s opinions, combined with guidance and training to Home Office decision makers which clarifies the applicability of humanitarian protection to children’s cases, could all assist in ensuring their
best interests are met. This in turn would likely reduce legal aid and court
costs and potentially eventual removal costs with little, if any, effect on the
costs of care provision, representing an efficient and timely way of implementing durable solutions.
As set out above, there is also an urgent need to restore legal aid for all
children’s cases and those of young people who arrived as children and seek
to remain on Article 8 grounds.
Finally, the overwhelmingly anti-migrant policy trend in central government means that unaccompanied children are treated as asylum seekers
rather than children by agencies across immigration, education, accommodation, community safety and social care, despite the protections of the
Children Acts and UNCRC. This chapter demonstrates that many of the
necessary changes could be relatively quickly and cheaply implemented.
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That said, proper care requires proper funding, and the creation of rights
on paper has been consistently counteracted by cuts to legal aid, social care
and education funding. At present, the primary obstacle to achieving fair
treatment for unaccompanied children remains the hostility and suspicion
with which they are still viewed simply because of their immigration status.
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“Actually, we are fighting. We are fighters but when the
judges are not giving us points for what we should do. We
are fighting harder, but when the judges are also fighting
against us, they are giving point to somebody else that
doesn’t mean anything. We need results for fighting. We
need fruits for our efforts. But we are getting nothing.”
“Other persons don’t even want to be friends with us because they see some much pain and stress in us and could
say why should they make themselves sad. We were not
born with this stress and painful, hard, sadness faces. We
were not born like this but time and situation made us like
that. We are also humans, we also have feelings.”

THE INTERVIEW WITH A FORMER UNACCOMPANIED MINOR

THE INTERVIEW WITH A FORMER
UNACCOMPANIED MINOR1
“In these 5 years we changed a lot. In home country we were still kids.
There was one tension that you would die. But here you need to turn
into a man, to think about everything.”
What follows is the story of 21 year old young man who left his home
country due to the war and a fear for his life. He was traveling illegally as
an unaccompanied minor trespassing through several countries … Turkey,
Greece ... until he was caught by the Slovene police. He was 16 years old at
that time. The following pages reveal the true story about the bravery, hope,
survival, disappointment, injustice, lack of human empathy and rigidity of
the institutionalised system. This is a story that tells itself.
If you look into your past, what was your life like before you decided
to leave your country?
I think I have nothing to say for this. My life was worse in some conditions, but when I came here is also worse. Something was better there, something is better here.
With whom did you live in your country?
I was living with my family. With my mother, father, brother, sister.
What was the breaking point that made you decide to leave?
When your life is 100% danger you need to leave. Everyone is leaving for
the life. Even my relations said … run and save your life.

1

The interview was conducted by Marina Uzelac, Slovenian Philanthropy in 2015.
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Who helped you with the information on how to leave?
In XY, no one advised me. All the information is in the media. I was
stupid to believe in media. I heard many times, human rights, a lot of things
about human rights, and if is there is much better life, let’s move, at least you
will be safe from here. And when I finally decided to move …
It was your decision?
Yes, basically it was my decision. Afraid of getting dead, to die. And I
planned to move. Because even your relations say and it is written go save
your life. Then I decided, OK, let’s move.
Did you have information about who to go with, where to go?
In XY, we are saying the good things are hard to find and bad things are
appearing in front of your face. When you want to come to Europe, those bad
people are right near you and know you want to come. They just ask how much
money you have and they will take you. They came in front of us, like evils.
You were travelling for how long?
For eight, nine months.
We talked about your desired location, you only wanted to come to Europe …
I never knew exactly. If I knew how is Slovenia, I would never come.
Can we go back to the moment you entered Slovenia. You mentioned
that you came to Slovenia 4 years ago. Can we go back to that moment?
I think that was the biggest mistake that I ever did, the biggest mistake
that I ever did: to enter Slovenia. I thought it would be better life, good life.
Far from war, far from problems. There would be human rights. Being human here in Europe. But when I entered Slovenia I thought there is just all
these pictures in media or written in books, but you could not say anything
about the name (concept) of human rights here, about the name of freedom.
Nothing exists.
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Why? What happened? Did you want to come to Slovenia?
Nothing. They caught me here, that’s all. Actually, they caught me here
and then I stayed. I came here, wanted to … I actually my main target was
not to enter in some exact country, I wasn’t planning a country. I was just
planning to get to Europe to have a better life. Because I had problems, there
was war everything. And then my bad luck, I got caught in Slovenia.
Were you travelling alone or in a group of people?
No, actually when I got out of home we were in a group. Actually, a group
of people, I knew them, people just like me. People who were doing human
trafficking were collecting people to bring them to Europe.
Smuggling or human trafficking?
Human trafficking! Yes, yes, there were refugees from Iran, Pakistan,
Afghanistan etc. ... They were helping them to the way to come to Europe.
They helped them to get away. You give them the money and they are getting
you there in an illegal way.
This is smuggling, human trafficking is something else. You mean that
they were smugglers?
I think it is the same, they are also trafficking humans!
But human trafficking is that they are exploiting the people, taking
their passports, organs …
It’s the same thing here! If you are from a rich family, they will have no
doubt, they will kidnap you ask your family for more money. For example,
there is a beautiful girl; they will probably sell her to someone else. It’s also
actually their job!
These people that helped you are also doing these things?
Yes. They are also doing these things.
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But could you trust them?
But … If you are 100% dying and if there is 50-50 chance with those people
you will probably take 50-50 chance instead of 100% chance, that is why we
need to take the 50-50 chance then. Maybe they will do something, maybe they
will not. But if you stay in the country where you have problems and your life is
100% or 90% in danger … then you need to leave 100% and take 50-50.
You were travelling with a group?
Yes. We were travelling with a group to Turkey. From Turkey they put us
in a van and then we entered in Slovenia.
How long were you in Turkey?
The problem is that there are two kinds of refugee people, people who are
running away. Some of them have money - if you give more money you can
come more easily. But I didn’t have money. I had a really small quantity of
money. That is why most of the way I came by foot. There was facilities for
me to provide a car for me or any other transportation. Most times I came by
foot, that is way it took me so much longer.
You travelled through any other country?
... Turkey, Greece, ... Because from Turkey there is only one way to Greece.
Did you spend some time living there in these countries?
No, not so much. I spent most time in Turkey. There were saying the weather is not good. The police is at borders a lot. You should wait for long time. Also I
didn’t have so much money. So, in Turkey I found a place. It was a black market
place – they were sewing clothes, making clothes, there. I earned my money to
get out of Turkey.
How long were you in Greece?
In Greece 2-3 months.
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Did you have any problems with the police?
Actually more than with police, we had problems with the racist people.
Police was coming once per month or twice per week, hitting someone or beating someone and they were gone. But those racist people were beating people
everywhere in every street and every shop. You couldn’t … anyone, Asian, black
people, Africans from these countries, we were never safe. Because they were
Albanians, special.
After Greece you decided to go just somewhere?
Yes, just go somewhere. I had information that there are a lot of countries
that are part of Europe but are not part of Schengen, that you can ask for
Asylum. I thought to go to some country that is European Union or Schengen.
Then they brought me here. Police caught me here.
They took you to the police station?
Yes, they caught me, took me to the police station, then to Asylum Home
and now here.
You didn’t have to go to Postojna to the Center for foreigners?
No, no. That time when I came, there was not any law to send to Postojna!
Maybe it would be if they caught you somewhere in Ljubljana and they couldn’t …
No it is because you applied for asylum at the police station then they transfer you to Asylum Home. People who are not doing that are sent to Postojna.
When I arrived here the translator came and he explained the rules and
laws. And then I said OK, we have no options. We couldn’t escape to go somewhere else. “So, OK, take my fingerprints”, we will ask for Asylum.
They gave you the information that this is the only option?
Yes, the only option. Actually, the police didn’t say anything to me. The
translator, he was from Iran, he said to me that I have to chances, two ways:
ask for Asylum or go to Postojna to jail to spend six months or more in there.
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How was the attitude from the police? Was everything good?
The police here were nice. They behaved normally. There was nothing I
saw that was very special. Nothing, it was normal.
Can you tell me something about Asylum Home? How long were you there?
Actually, for seven days I was sent to the quarantine place, they said – because unfortunately in all Slovenia they only have one translator of XY, he is not
even from XY, he is Slovenian, he studied in Iran. Because he was not here, he
was in some vacations. That’s why we waited for 7 days in the quarantine place.
In quarantine I had … That is small place, where the door is locked.
It’s in Asylum Home, but not where people are living?
No, no. It is totally far, totally out of place of other refugees, who live there
or immigrants. It was far and they put us there. After seven days the translator came. We had interview and they took our fingerprints and then they sent
us to other immigrants. They put us inside Asylum Home.
You mentioned that when you came to Slovenia you didn’t know anybody?
No.
Did you hear about Slovenia before?
No, I didn’t hear, I heard of Yugoslavia. We knew it was Yugoslavian country.
When you were aware of situation that you are in Slovenia, were you
disappointed that you are here?
Yes of course.
And you are still disappointed?
Yes of course because of ministry and that that people in high positions.
If you couldn’t support and help just don’t give the people high hopes. If you
couldn’t support and give us facilities, good opportunities don’t take my fingerprints. Let me go to find a better life somewhere. I work hard every day and in
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the end I have to say sorry I don’t have the money to pay you. Slovenia is doing
the same thing. They are accepting refugees, taking their fingerprints and they
couldn’t say sorry we can’t support you. Their job was to take fingerprints and
get some money from European Union. That is all.
Which institutions were you in touch with in Slovenia?
Only with Slovene Philanthropy. That is all. Nobody had any money to
help refugees, to invite them to coffee and talk with them for 5 minutes, who
have that money.
No other organisation?
No, none. Any organisation would be stupid to open in Slovenia, they
would just steal their money.
If the authorities don’t believe your age, they can send you to this medical check-up …
When I came here, I said I am a minor, they put me as a minor, I went to
the minor estates, this social person, I talked with her, and always she was saying to us: “he doesn’t look minor!”. It is your problem that Slovenia doesn’t have
like Austria and those countries facilities and doctors to check me and find out
my real age.
So you didn’t have this experience that they would send you to these doctors?
No, if they had, if you don’t believe me, send me, then there will be proof,
what is my age. If you don’t have this opportunities, doctors, these machines,
technology, to check me, then you don’t have the right to tell me I don’t look
minor. This is your problem. But even those systems, I heard from a lot of my
friends who are overage, they were checked and it said they were teenagers,
but they could prove that they are not underage. Even that system is not,
nothing is 100%. Only 100% is you!
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How was the interview (in Slovenia – made by officials) for you?
In the beginning of the interview I had a lot of trouble because of translator.
Firstly, he is not XY, he studied in Iran, he is Slovene and he couldn’t understand
most of our words. Because Iran and XY has the same language for those people
who graduated from universities and master degrees. But still there are some
words, a lot of things that are different, they have different explain, expressions,
their sentences are different, they are pronouncing some things totally different.
The words are not the same. For example, for uncle they are calling something
totally different, mother they are calling mother but they also have another
name, for brother, for aunt … For these they are calling different names, for
most of problems, they are pronouncing words differently. That is way I had a
lot of troubles. I was saying something else and five minutes later, he was asking
me what does that word mean. I was again explaining to him and he told me
“yeah I got what you mean”. This was the biggest problem. Actually the interview was good but those inspectors, in Slovenian are called decision makers
and they are such a stupid people they are not educated, properly educated, far
from. Probably they come from primary school to these positions, their posts.
Because they don’t have any information they are taking an interview from an
XY, but they don’t have information like average people about XY. For example, everything that you tell them they are going to laugh or put an expression
of really shocked. To make you more nervous. Between the questions they are
asking stupid questions that you don’t know how to answer because they don’t
have any information about the XY. For example, in my second interview they
asked me if I am real Muslim. Ok, what answer do you want I said? Are you
a real Muslim?!? What the f is wrong with you?! What would be if I asked you
are you a real Christian how would you react to me? And then she asked me if I
am from capital. I said yes. And you know what she did. It was really shocking
that she would prove me that I am saying wrong. She took a flyer from shopping mall, it’s called City Centre in capital city, and then she put it in front of
my face and there were three or four doors from the shops in the picture and I
had to answer where is this. Thanks god, I went to City Centre many times. I
remember everything there. And I carefully explained here where every part is
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in the City Centre. And then she said “really?” I said Yes. Imagine, if you live in
Slovenia, how would it be if I took a picture of Kebab place and asked you where
is this. What can you answer? No one could answer.
Who else was present at the interview? You, the translator, the inspector and some other people?
Yes, from Slovene Philanthropy organisation and one organisation helping refugees.
You had a guardian from Slovene Philanthropy?
Yes, I had I guardian. It was Aida. She helped me little bit with these things.
Did you get all the information you need to support you before the interview?
No, no, no. Actually, I was in quarantine. Security does not allow anyone
near that part. Until they took my fingerprints. When I came, the interview
was also shocking to me. I knew nothing about the law!! For example, if I took
someone from here put him in my country and now, find your way! Don’t ask
from anyone and go find! It’s one of the hardest things! Because I didn’t have
any information. From my country in Asia to Europe. Here is totally different
everything. And then I came and they started. They put you in a chair and
started questioning.
You did not have an information session where they explained anything?
No. They give us some books. But it was just 2-3 pages. There was nothing
(about) the law. It was just about what is Dublin regulation, how they take your
fingerprints, how long it would stay, until when to proceed, just these things. There
was nothing telling you, look, the important things in asylum. There should be:
economic problems - not accepted, these-these-these problems – accepted! You
should always talk about these problems – if you have some political problems,
some things like this, but there were no information like this, I didn’t get. They just
took me from quarantine, put me in the chair and now, talk!
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How many interviews did you have?
All together I had two interviews. First interview was basic questions;
you are just telling them every story. In second interview they are taking your
answers from the first one, questions from your stories, and asking you again.
Those things that they don’t believe that they don’t trust or didn’t understand
pretty well. They are taking those sentences and making questions from those
words or those things. And she is asking you again. And at that time the problem is that she is asking you, but you cannot ask her. For example, even if she
insulted you, you are not allowed to say you were insulted. If you just say, ask
a question it means you are not cooperating with them.
Did you get any support you needed in this other interview? From PIC?
Yes, that time I had. But it was too late. Because I have already told them
everything. It was late. It doesn’t help. The maximum change is 20%. But 8085% stayed the same.
Do you have the feeling that you had opportunity at the first interview
to explain your whole story?
Actually no, in both, first and second interview also I did not have the opportunity. The first problem of interview - the translator, the most important
thing, the important 85% was the problem of translator. He or she could not
explain the thing I needed to say. This is the problem, everything is connected
or based on her/his translation. If she/he couldn’t translate nicely that would
mean that my sentences have no value. That was the problem.
How was it for you, to wait 11 months for the answer?
Actually, the hardest thing in life is waiting. And after the long wait you don’t
get nice answer. This is also really … I waited one year and got one year answer.
You got status for …?
One year.
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When you got a decision, was it written in your language? Did you
understand it?
Yes, I understood it because I am educated. But interpreter had a lot of
mistakes, with words. If there were 100 words, I can say 45 of them were wrong.
Again the problem with the translator?
Yes, again. I was written wrongly. For example, he added past sentences.
They had a lot of problems with translation. If I am XY I should have XY translator. The biggest problem in Slovenia is that we don’t have the XY translator.
That means if you speak XY you don’t have the translator in Slovenia. XY never
speaks XY.
Even with these mistakes in the decision, you could read by yourself?
I can read but he made mistakes, and for people who don’t speak English,
newcomers, that don’t speak Slovene and their XY is not good, what will they
understand from the decision?
What happened after you got the decision?
After I got decision, I came out.
When your documents expired, you applied to prolong your subsidiary protection?
Yes, I applied.
And now you are waiting …?
For two years.
Did you get any answer from the ministry?
Yes, I got that everything was positive. From the court I got it positive answer.
The first answer you got from ministry was?
Negative.
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And you went to the court?
Yes, I went to the second court, administrative court that I applied, and I
got a positive. Then they sent back my case to the Ministry of Internal Affairs
and they again rejected, decision makers rejected the court’s decision and it got
appealed to the supreme court. Supreme court gave it positive and they sent it
administrative court back and they again gave me positive and gave to decision
makers and they said, I’m not giving this sentence, I don’t know. Those that I got
positive from the court, there was written an explanation that his country/city
is not secure, but they needed new information, because this information was
old, so they needed fresh. But the inspector, whose decision it is, who is making
decisions about my case, you know what she did? She just collected those papers, put it in an envelope, and send it back and said that they are rejecting it.
And now you are still waiting?
Yes, still. It needed two years to come to that court and these court and
that court and they are kicking me, I guess.
How is that for you?
How. It is worse. In two years they should give me the papers or reject me,
clean my fingerprints so I can have a better life somewhere else. It’s like in a
football ground. Everybody is kicking us and we don’t know where our goal is.
All the time, these two years. The person who is taking care of my case called
and said in two years you kicked him from this court to that court, 2 years
and 2 months of his life are gone. There is not much left, why don’t you give
him documents? If I give him, then what?
You are still in the procedure waiting for subsidiary protection?
Yes.
You already explained about your problems with the translator?
Yes.
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Did you have the experience of going to court?
No, never.
Do you have the feeling you are living your life while you are waiting?
There is only hope they will give us documents, but I know they are not
going to give us.
Can you make any plans now?
It is really hard for us. We couldn’t plan anything. There is, if I still find work
in this country I will work until my country becomes secure. But if there are people
from Slovenia that finish faculty who is going to give work to an immigrant like
me. And think in this country there is also no jobs. What will I do? You will die
one day of hunger? There is no money, nothing, no support and you don’t have
document to work, if the court … if my final papers are negative, I am a person
without anything. I don’t even have an identity. Sometimes I am thinking of moving to another European country and asking for asylum. And I will go there ask
for asylum and they will take my fingerprints and send me back to Slovenia. It
means if I go there I will come back here. It going to be like this all my life.
And that is the only reason you are staying in Slovenia?
Yes. What should I do, I have no options.
Do you feel you have control over your life?
Yes, we don’t have any more options. At least they can do for us and send
us back. Sometimes my friends is thinking of getting back and its better just
do die in his country. And we encourage him to manage for 5, 6 more years
and better things will happen.
You are supporting each other?
Yes, this is the only way to support. And lie.
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Do you have the feeling you can influence your life? Or is somebody
else deciding for your life?
No, we could not do anything. Because if they couldn’t do it in one year.
In one year I brought five medals for this country. That was identified for the
country. But with the club, presenting of Slovenia. So why they don’t give me
documents? And in Slovenia they are not supporting fighting sports, just like
winter sports. Everyone will not skate or play basketball in Slovenia, you should
support everyone. Then later I found out that even Slovenian fighter or people
doing sports are escaping. Their best hockey player is playing in United States,
their best basketball player is playing in United States, Tina Maze’s couch and
staff is from Austria and Italy. This country is not supporting anything.
If you look back and think about was/is happening in Slovenia, what
would you say that needs to be changed?
The important this is the system and the law.
What do you mean?
Slovenian immigrant system need to be changed. They need to replace
those who are not educated, who don’t know what is right and what is wrong.
People who are deciding should be educated about some things.
What else do you mean by changing the system?
For example, working system. If you are refugee, don’t have driving license,
and you are not educated. If I want to work at restaurant there is a problem that I
am not educated from universities. They need to change a lot of things. First they
need to change the law for immigrant. It is law written from European Union and
here they are not accepting this law and putting that they think kind of law. When
they first accepted these laws, they signed it that you will follow this law and when
you they are coming into this country why are they rejecting this law. Because is
not benefit for you.
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What else should be changed?
The asylum home for refugees. It is living in a, even ZOOs are nice, the
animals have freedom to do things comparing to. The food should change. Their
clothes should change. You get shoes that are two number bigger for your feet
or two numbers smaller than your feet. If you go out with that clothes that they
give you, Slovenian people will say that you are a beggar and if you stretch your
hand in the street people will give you one cent. That how much you will get
from Slovenian people. In Slovenia they will not give you more than one cent.
That is like those clothes that they are giving. And the food is really bad, it is
hard to imagine.
You also think that there should be changes about the opportunities to
get the work?
Yes. To become independent. The money you are getting from the ministry,
that 260, 230 before, with those money you don’t have the right to work extra.
If you work, let’s say for a day or two, that is 20 euro, that is a lot of money in
Slovenia, and then he will send it to your account and they when you ask for
next money, they will see that 20 euro come into your account, there is 20 euro
cutting from ministry, 20 euro cutting from Social help, that means that you
gained 20 euro but you lost 40 euros. They should put a limit. They are not giving us good money, and even if we find a 1-day job, they are not allowing us
to do that job. They should do like that – you get 500 from ministry and social
work together and you can work for 200 more. And if you work 5 euros more,
you lose 10 euros. What kind of law is this?! I cannot support you and you are
not allowed to support yourself.
You talked about the problem with status, so this is also probably not good?
This is really bad, really bad actually. For example, 500 euros is not
enough for me, I need next 200 more. But when they scouted it, that you find
work and earn 500-600, then they cut it. Then you work for more than my
money, you don’t need my money, I will cut from you, not give you 500. But
if I’m working from 20 from 500 euros, what is the problem?
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You mentioned how hard it was for you when you found out that you
got the status just for one year.
Yes, Yes.
So the government giving status just for such time, this is a big problem
for you?
Yes, of course. It is also really hard when you are getting for one year documents
only. OK, you wish, you are feeling for other to be better. And you are managing
all your life. You are coming from the time of Asylum Home, from that flashback,
for one year, now you are in a good time. You are supporting, you are planning …
Suddenly, your documents stop and you get negative. And it means, again problems
forgetting about this one year. This is really big problem. Because I made so much
plans to have a future, make a good life. But then what happened with me.
Can you imagine, now you are waiting for this decision, if they prolong
it, what will you do?
If I continue with sport, I will be world champion! That’s all.
So you see the possibility to stay in Slovenia, you have a feeling you can
live your life?
Yes. I can live my life, I can have a better life. So people know me, that I
have this talent inside of me. But the problem is that they are killing this talent. Not using the talent in here.
What if the answer is negative?
Oh, if it would be negative, I will have a bad life. More than in Asylum
Home. Because you had a place to live, it will be worse than that and you
will have nothing to do. If you would want something, there was just one way
– from Slovenia to Germany and they would deport you back. To Austria –
they would deport you back. To France – deport you back. Then you would
spend time in Postojna, detention center for 6 months, and they would give
you documents, to go to another country, and you just travel, travel, travel.
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*
What is your day like? What do you do?
First thing in the morning, I get up, I think about problems. And if I don’t
find solutions in the evening I go back to sleeping and I’m thinking again in
the morning about the solution.
You mentioned that you started training?
Yes, I started training. I was training before and I started training again.
What do you train?
I train kickboxing. I am already training for 10 years. In Slovenia for 4
years and I trained for a long time in XY.
Where do you live currently?
I live in Ljubljana, Slovenia.
Do you live in a private place or in an institution?
It is apartment that I rented.
With whom do you spend free time?
Mostly I spend my free time with my friends.
How long were you living in Asylum Home?
I spent there 11 months. The food in Asylum Home, hmm, is the best for
the animals. But I think animals would also not eat (it) sometimes. That food is
… yeah. When we complained about the food, they said that they are counting
calories for you, we know it is not tasty, but we are counting calories to make
food exactly good for you to eat it.
Did you have the opportunity to cook for yourself?
Yes, we had solution, because after six months they started giving us 18
euro per month. We used it to buy meat, fish and we were cooking.
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You were cooking together?
No, I am joking. It was 18 euro for cooking. That is pocket money. It is 18
euros. What can person do in Slovenia with 18 euros in one month?!?
I know it is not enough … So you ate the food they served you?
Yes. You can only eat that food or stay hungry. There are only two options.
So you didn’t have the opportunity to get the money from your family?
No, no, nothing.
What else would you say about Asylum Home? About social ...?
That is the biggest problem – food.
What about social …?
When the food is not good, the social service is the same. The food is also
part of social service.
What about security?
Security? Yes, because of them I went to jail for 24 hours. They put me in jail.
It was our new year and security didn’t like one of the XY immigrant and he took
documents before he goes out. And we had our new year and those guys that were
leaving outside they collected the letter with money, and Slovene Philanthropy also
helped us and we made a small party. Only XY guys because is our new year and it’s
different than other new year’s. And we asked for permission from Asylum Home
and they said, it’s OK but there should be one person from Slovene Philanthropy
with them. We invited everyone. We all came inside only my friend didn’t, he said to
him that he cannot enter. Security didn’t like him. He didn’t allow him to enter. We
asked why. He said that he doesn’t like him and that he is not going inside. We asked
him who is him to decide, the boss, the campus they all allowed. Then, he couldn’t
go. No options. When security says, security rejects our questions, we go mad, said
we will call the police. Security said that it doesn’t matter, because police will listen
to him not us, because I am from this country and I am the security.
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And then what happened?
We had an argument with security and they called police. Normal police
didn’t come. But that was no normal police. They were police agents for the protests. Those police came. They were wearing commando armours. Those police
came. By their uniform, they were commandos, special forces they called. For four
or five our guys they called special forces. It was really interesting for me. /…/
And it was a party. And my friend that was little drunk. I could have said that he
was drunk. And he was talking with police with face to face. They didn’t allowed
it and we said bosses of Asylum Home allowed it. We said that there is a lot of
people from Slovene Philanthropy or another organisation that can guarantee
for him. And said that it is not possible. And that guy that was drunk, my friend
he touched police, OK leave him, he was pointing to my friend to leave him. He
touched the officer’s shirt with two fingers. That guy was 16 years old. Right away,
four police officers started beating him in front of camera of Asylum Home, that
much police beat him. And when I started shouting they came for me. They asked
me why am I shouting and I said that is not the rights of the police. That I will take
this recorded movie and take it to court, show it to the court who you are beating
that guy. You can’t arrest him, he is a 16 years old, teenager, a minor, arrest him?
They didn’t arrest him. They were beating him and in one second they started
spraying over the eyes. The police is not allowed to use spray over a teenager. If
there was only one police officer, it would be allowed, because he is escaping and
was alone, but there was almost 20 police officers in that place, around him. Then
they put him into jail. And we came in the morning.
They also put you in?
Yes, because why I was shouting, why I was saying the truth and recording a
movie. During my recording they were putting the light on my camera so I could not
record it. Then they took my phone, the chip inside, they took my recording and they
went. And they put me 24 hour in the jail because I was shouting. And we went into
Asylum Home for the recordings. They cleaned it all the same night that was happening. And I said what about that camera, he replied that camera is not working
for three days. But we knew already that camera was working. And then tomorrow,
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when we got out of jail and we talked with people from Asylum Home, they said
it was their problem and apologised and said she will not let security work there
anymore. Security was not there for 3 days and after 3 days the security came back.
Was this the only time you had this kind of…?
No. Actually, we always had problem with this security, because they were
racists … they were not good people. One time we were, one of our friends who
got documents, brought us our national clothes, that we would wear at night.
Then we came down and my friends said that we should take coffee, because
it was 35 cent each coffee. We took coffee, … actually we wanted to but saw we
don’t have any change. My friend had 20 euros. And we went to security because
is close to coffee machine. And we asked if he has some change for 20 euros. He
turned and said where we stole that money. We were thinking he was joking. And
said in a joke that I stole it from his pocket. He said, I’m not joking, I’m seriously
asking you! First, why are you wearing this begging clothes? Second, why you stole
the money, the 20 euros? Again we had argument with the security, yelled something. We talked with the boss of Asylum Home and she said that he is security if
he says something that we should forgive him. So, if anyone insults us, if he has position, we should leave him? She said she could not do anything. That is all done.
Did you have any activities when you were in the Asylum Home?
Yes, we had activities, to stay at home and think. And rooms to think about
problems. There is no place for volleyball. They don’t have basketball and football. They have places but they don’t have balls for playing these sports. They
give you ground and no balls. We didn’t have money to buy balls. The ground
was bad and small. For example, if ten persons stayed next to each other the
grounds were full. They were that much small. And for basketball they didn’t
have the place at all. For fitness also nothing. There was one table for table tennis. So that means that not everyone has going to play tennis. There was no
television room. In one building there were 20 to 25 minors per one computer.
Even if you got it for an hour there was no time even to get on computer. These
were the asylum facilities for refugees.

252

THE INTERVIEW WITH A FORMER UNACCOMPANIED MINOR

What happened after you got the decision?
After I got decision, I came out.
Where did you live?
The ministry gave me place for living. There were 2 bedrooms, living
room, kitchen, toilet …
That was Integration House?
Yes, Integration House. We were two guys in each room. We were four guys
in one flat. Downstairs there were four guys living together. They were giving us
some money, 260 euros. With that money, you needed to buy clothes, food, for
coffee, pay your phone bills. With 260. Sorry, in the beginning it wasn’t 260. It
was 230 euros. With that money, you needed to buy clothes, food, for coffee, pay
your phone bills. It was costing us a lot of money.
This is the money you got from the Centre for Social Work?
Yes, that was the money we were getting. And they were really proud that
they gave us that money. If I gave that money to children in Slovenia and they
will see how they will survive. He would not last more than 10 days.
How did you manage?
Where there is no option you just have to live with that. Don’t die and stay
there.
Did you cook for yourself?
Yes, we each cooked for each ourselves.
Did you cook together?
Actually because we didn’t have money to cook alone it was better to cook
together. That costs a little less.
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Was that something that you knew before?
We didn’t know anything, but problems learned us.
I know that you are a good cook. Where did you learn?
I learnt at home. I looked at what I have, oil, one tomato, one potato, garlic
and mix that. From the home I was coming I only had some things available
and I thinking let’s mix together and see what will come (laugh). In the end I
cooked this way and now I am cooking better. This is how I learned. From nothing, from pain I learned something.
You didn’t go to the internet to check for recipes? Just your ideas.
No, no. Probably the social organisation is giving us such money, because
they knew I would turn out such a better cook (laugh). Take that much money
– you will learn.
How was life in the Integration House? Was it a little bit better than
Asylum Home?
Yes, of course. I can say that with 100%. At least, you get one year documents and that is at least something. There is not that tension, problems, afraid
faces everyone. In Asylum Home there were only stress, afraid, sadness, on faces
of everyone. You couldn’t find a face in which you could feel good or at least we
were far from that faces. There were three, four friends we were far from the
sadness (in Asylum Home) and we felt hope because now we got documents.
And how did your life change in Integration House? What did you do
every day there?
In the Integration House I started … In the beginning of life my target was
to be person that people should know you. That meant to be a person with a
name, that people respected. Then I started training kickboxing hard. I was
preparing for fights and I had one year documents. In the morning I didn’t
go to Slovenian classes because friends told me and I knew after this one year
that they will not give me documents anymore. They will be kicking me out.
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So you decided not to go?
No language I said. Only way to get the documents and to be a good person, to have a bright future, good future, to be educated is to train sports. This is
the best way that can guide you in long way. I started training. In the first year
I went to international kickboxing championship. I won that. I trained really
hard all the time. The best activity to keep me busy was sports. After I won silver
medal in international kickboxing championship I went to European championship and I won a gold medal and after that again European championship
gold medal and silver medal from international kickboxing championship. And
then my documents expired and my sports was at a stop.
Was it important because you didn’t have documents you couldn’t travel
anymore?
Yes. They are not accepting me to go out. And then I asked ministry if
there is possibility to give me visa and they said no. My coach said he will
guarantee for me for any fight, so they should give me visa so I can go. But
ministry did not accept it, they give me nothing.
Was there anything that was not ok in the Integration House?
It was better than Asylum Home. 20 to 25% better than Asylum Home.
But still there was a lot of problems. We were living together. Two guys in one
room. And you are young. If you would like to do something he has to be wake
up. If there is someone calling you and you want to talk hours on the phone and
don’t want to get out your bed and you can’t. You couldn’t invite your friends.
To invite them you need permission. If you want to have small party with your
friends you need to call the ministry and pray that she says yes.
How long were you in Integration House?
One year because that is the law I think. And then we got out from Asylum
Home to Integration House. And they were paying us extra 230 euros or … at
that time for living outside. The money from the ministry. We also got social help.
For that we had to bring new home address and the contract. One bed in the
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students’ places is 150-160-170, with all the bills, electricity it can cost you to 200
or 220, even if you live together, two guys in same room. It was hard for the most
of people, we could not find. Because Europeans with Europeans can manage,
Slovenians with Slovenians can manage. When we were searching for hostel because those were the cheapest and if you go somewhere else you would need to pay
300-400 euros to take an apartment. When living with some Slovene, the culture
is different, habits, talking, everything is different. And you couldn’t manage to
live with him in one room. He lives in one corner and you live in other corner. He
is talking differently; he is thinking differently, he has different culture. It is impossible. It’s like putting cat and mouse together. It is really hard.
At the moment are you living alone or with a friend?
Actually, when I came out of there is started living with a friend. We hardly
found the apartment and started living together. But that is not such money,
but when the winter is coming you need to buy clothes, the jacket is expensive,
shoes are expensive about 60, but I cannot buy that and the cheapest are 35
euros and that means that in the end of the month you got little money and you
need to stay hungry at home. With 230 you cannot manage to buy food, clothes,
everything.

*
She didn’t want to send you to the doctor (in the Asylum Home)?
No. I found out they do it because they don’t want to spend their money.
If they send me to doctor in Asylum, first they have to accept me, second to
give me translator, third they need to spend money. For me the most special
person in that Asylum Home is that nurse.
You never went to the doctor?
No. they never took me. I said to them that I couldn’t sleep. And when I
came back and that person, social for minors turned and said to me “Oh you
are from XY, go find some drugs and take it and you will be totally normal.
You are an addicted person.”
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She told you that?
Yes. You can ask the boys in Asylum Home. I went to her and said her what
kind of country is this. She insulted me by saying I am addicted. She didn’t see
drugs in my hands. I asked her, did she see me take it and that we should take
the test and if you find anything I used, any drugs … She apologised then and
said that she made a mistake and that I should leave her. She made a mistake
and I should leave her. Most of the time she had problems with the immigrants.
I don’t know why. One time I said that Slovenia is not good, not good, not
enough facilities and she replied me with who has send you an invitation.
The same person?
Yes, the same person. She is saying like this.
That money that you are getting from the ministry and social help is
not enough?
Not that money is not enough for rent, food, and everything, you need
to buy salt, shampoo and all the things, that 260. You also need the buy the
cleaning materials for the apartment. You need to clean it.
Who helped you when you got to the point where you couldn’t manage
financially?
Sometimes we were going to Slovene Philanthropy. But sometimes because they didn’t have the opportunities to always help immigrants. Because
sometimes there was 20 guys. Sometimes they were helping us, sometimes not,
most of the times no, because it was not possible, that 20 guys and 100 euro
each that is 2000 euros. And 2000 euros is really good money for one Slovene.
You already mentioned that you didn’t get the opportunity to go to the
doctor. But after you left Asylum Home did you have any situation where
you needed medical help?
After I got out of Asylum Home I got a card like a health insurance card
and we were allowed to go the doctor. I was at the doctors sometimes because
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of my sickness, because of broken bones because I was training, sometimes in
hospitals, sometimes to the dentist. Our insurance in the beginning, the insurance didn’t include additional insurance. We only had basic one. And in the
basic ones you couldn’t go to dentist. You can go to the dentist but you have to
pay for the things. And there was the problem at the ministry because my card
was not working. At five o’clock I took an appointment with my doctor. When
I arrived and gave the nurse my card and then she went inside. And I waited
for hours, until seven and a half. I didn’t know what was wrong, I had a five
o’clock appointment. And then I asked nurse what is wrong and she said, oh
yes, your card is not working. I was mad, crazy and asked why she didn’t tell
me and she said she was too busy to come. And I said you couldn’t come and I
am waiting for two and a half hours. And then I insulted her that she is racist
and asked if she would do something like that to a Slovene.
And you felt you were treated differently?
Yes. That would never happen to a Slovene. She turned her face and said
that it is not her problem. And I kicked the door and said that is not my problem, that is now problem of the police. Next week I changed my doctor. We had
such problems, such tensions, even the doctor is playing with us. From that
time, after 2 years I went to the dentist again. When I did go to my dentist, I
went to emergency, I said there my problem is I have bad teeth, give me dentist.
They asked: “You don’t have dentist?” “No, I don’t”. And then I got a dentist.
Did you have any other similar not good experiences?
With the doctors I had a lot of experience. Last time, something was in
my gum, in my last down teeth, my gums, that part, I think the English say it
is “dead teeth”. When it is dead it is not working anymore, inside is not working. One of my side gums was in so much pain. I had spots in my mouth, in my
throat, everywhere. And then I went to my personal doctor, he said it is normal
and he gave me antibiotics and I would be OK. I ate antibiotics for 5 days and
it was getting bigger, so much I couldn’t eat food. I went to the doctor again
and again he gave me antibiotics for 4 more days. It didn’t turn OK. So, OK
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my doctor didn’t do anything, I will go directly to the emergency. I went finally
there. First, the woman, who is when you enter the emergency, you give her
your card and everything – at the information place, she started shouting at me,
when I explained: “Oh, you have your personal doctor, you couldn’t come right
now, it’s the time you should go to your doctor. After this time of your doctor,
his working hours you can come to emergency. In this case you came by foot,
so how can it be an emergency!” I turned mad, I shouted at her, I gave her my
medicines and said:” Look, these are strong antibiotics I am eating and nothing
changes, it is for the emergency!” She said she will go to the doctor. She called
the doctor. And they already took my blood and they sent me to the infection
hospital. When I entered infection hospital I waited a lot. Then the doctor came,
asking a lot of questions. I said to the doctor, that my gum and teeth are hurting
really badly, please be careful and look into my mouth. I could not accept any
more pain. The way she looked at my mouth, my mouth started bleeding, with
that stick, they take the tongue out and look, Then I strongly bled, bleeding my
gums and I started shouting. I said: “Which kind of doctor are you? You are
a woman, you have your own child, would you treat you child like this? Just
if I have a different face, I am a different person, it doesn’t matter, I am still
human. You should treat him normally. Doesn’t matter if my face or hair are
different, speaking Slovene or speaking English. She said sorry, it was a mistake.
Not normal sorry, but aggressive sorry. OK, she checked and sent me to another
doctor. Another doctor seen (me) and 5-6 specialists changed and they gave
me one antibiotic for 24 hours I was using 1 antibiotic. It was really strong, for
24 hours. In 5-6 days I went again for these antibiotics. But it doesn’t help! My
gum became so big I couldn’t talk, I couldn’t eat anymore. And again I came to
the emergency and said it doesn’t work, now I already changed almost 10-20
doctors. I changed my doctors and now in hospitals. Then finally a doctor came,
after it was almost after 13-14 days. I was at emergency and the doctor said … I
said I have this problem and these are my papers, they took x-ray, these are my
papers what doctor said. He beat on his head and said “What stupid doctors we
have” and I asked, what is wrong. He said: “You have a tooth problem!” These
infections are because of your tooth. Because when a tooth is dead, it’s causing
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all the body to get spots and these are infection spots because of that tooth. Now
it is late for you. Now you have to do operation. They have to cut your gums, get
the blood that is inside, they need to cut each spot and take out everything that
was inside. Just because they were late. And he wasn’t a dentist! He just told me
to give the paper to the dentist. I went to dentist, a specialist at Klinični Center.
I went there and the doctors were saying, oh, you have a bed dentist, you have a
bad teeth problem, your gums … all of them are full of blood, inside infections!
We cut two sides of your gums, to place something, and every day you should
come and we should clean these gums. Imagine, I was going every day and they
were cleaning my gums. It was hurting like hell. I couldn’t eat for 14 days and
I was so week, when they were pressing something I was going out of control,
because I couldn’t. And after two weeks of every day controlling, cleaning my
gums, after my gums were cleared, the took my teeth out. It was problem of
your teeth! And these are Slovenian specialists! Even if I died, they would never
recognise, they would never find the exact pain.
So after 20 doctors you finally met one?
After 20 doctors I found one who knew it was problem with my teeth,
not infections. And he wasn’t even for the teeth. So I told him: “Why are you
in Slovenia, you need to go out of this country, this country is not meant for
you”. He said: “I need to stay and help out people. No one is a specialist here.”
And he is not a specialist! And specialists couldn’t find out and he said it’s a
tooth problem, go to the dentist. That’s all. These are all my good experience.
Have you ever been in a situation when your age was questioned?
Yes, that social person was always saying that we all don’t look minors.
And here are not all that facilities that they have in Austria and other countries that can determine our age.
You didn’t have that experience?
No, I only heard from my friends. You cannot determine the age by only
looking, that is not 100%, they cannot say that for sure.
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Can you tell me something about school? You were going to school in
your country?
Yes. Once upon the time.
So you are educated?
Yes, I am educated.
What happened with your school in Slovenia?
The problem is that Slovenia is thinking when the foreigners are coming to
Slovenia from their countries they think their education is non, they are zero, they
are not educated nicely, so they need to go to Slovenian schools from the beginning.
This is Slovenian point of view. I was talking with a girl at the faculty and she was
studying geography/history and she asked me where I am from I answered from
XY and she said that she heard that XY is beautiful, it’s a multinational country
in the Middle East and have really good mountains, she asked do you go to seaside in XY. Seaside and Middle East in XY? I started to laugh because they said I
am from XY, you have to start from the beginning to be educated. And student of
university doesn’t know XY doesn’t have sea! So it is not a problem of those people
who say that we have to start from beginning, because they are also not educated.
They wanted that you start from the beginning, because of that you didn’t go?
Yes, of course. I graduated from high school. I start with 1st class or 4th class,
and with this logic I will finish primary school until I am 26. And then matura, I
should pass my high school exams, until I decide about university, I become 40-45
when I will graduate. And I will work for one month and then they will give me
retirement.
Now you are thinking about school or not?
No, I am not thinking about school anymore.
That means that you don’t want to go to school anymore?
No.
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Can you get any documents from your country that you finished school?
Yes, actually I can prove this. It is stupid that if you don’t have proof, you
are not educated. Put him in school and make him deal with this, it is none of
your business. Put him in the school, he will learn, he will fail, what is their
problem. One time I fail, the second time I will study harder. But they don’t care
if he will fail and people will make fun of him. No! They think they are smart
and I am stupid.
But if you had the opportunity to go to university?
Of course I will go to study at the university, I already graduated.
So you are planning to go?
Yes, I am planning that to go. But who will give lessons to us, if in 4 years
no-one accepts that I have graduated.
Are you making some steps in that direction?
Yes, I am planning to get my documents and when that is done, I will go
to high school.
What about your work?
From problems that are cooking I will probably cook.
Did you work?
I work sometime, I got some opportunity jobs. But it’s really hard to find,
I mentioned the unemployment rate in Slovenia.
Are you looking for a job now?
Actually, I am always looking for a job but it’s hard to find, especially because of documents. I find jobs and they say that I don’t exactly have the documents, that I don’t have permanent address, that I am not resident of Slovenia,
that I don’t have my driving license, and they are making so much excuses. But
actually they don’t want to, that is all.
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You think that it’s just the excuse not to accept you?
Yes, it was excuse.
You would like to work if you had the possibility?
Yes, of course I would really love to, to stand on my own legs.
What would you like to do?
For me it’s the best to work in kitchen service. That is the best.
If you had any problems (at the Asylum Home), if you needed to talk
with somebody, did you have any person?
When we were talking with the people who are responsible in the ministry,
like the social, when we were talking with them they were always making fun of
us, or talking about environment. Only person was from Slovene Philanthropy,
Aida, we were talking with her about our problems, about everything. We were
talking. Only that, yeah only she. Most of time when we had problems, we were
going to the social (service) … One time she even called us, as we were minors,
teenagers. Because of the problems I had, I heard a lot about this guys who
took documents, that the outside life is bad, not good, not good money, no opportunity to support you, not giving good facilities, and we hoped that something would change. Because we came for hope, for a better life. Then, with this
thinking and waiting and waiting, some people were waiting for 3 years, some
people for 4 years and then we were looking at them, everyone was getting the
feeling that maybe we will be the same or maybe I will not. Suddenly I had this
sleeping problem during the nights. I went to the social, she sent me to doctor. I
was down, it was interesting, there was a nurse in Asylum Home. I asked if the
doctor could give me pills, because I cannot sleep at nights, She just took some
medicine, gave it to me and said, eat these and you will be OK.
Is anybody helping you in this situation at the Integration House?
No, actually no. The court is making decision and nobody can help us.
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Who is helping you in the present situation?
Like I said you, only one organisation, Aida is helping us sometimes and
now when we know a little bit of Slovene, we got known to society we have
friends. We are collecting information from different sides, how the law is, how
the rules will go. These things are also helping for now. We are collecting information from friends, everyone is getting new information and we are sharing
between each other, like everyone should know that. And also from Asylum
Home, we are getting most of the information from Slovene Philanthropy.
Is anyone supporting you with the calls you have?
No.
Do you have any close friends that you can turn to about this?
These problems, actually no one can support no one. Everyone is thinking
about themselves.
Were you given the information about the possibilities you have in
Slovenia? You mentioned a person from the Slovene Philanthropy.
Yes, Aida.
And after you were living out of the Asylum Home?
Yes, I got a lot of information, but a lot was useless. Already everything
was done.

*
Who are your friends?
Those guys living in Slovenia, from XY. They are immigrants like me.
Because it is easier to spend time with them as we have same kind of problems. That is example of a good, we can understand each other.
Do you have any Slovene friends?
Ah, not pretty much. Only Slovene friends I have are two of my coaches.
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But we just say hello and talk like that when we are at the training centre.
Outside we are not such, so close (friends).
So they are not close friends?
No, no. Just XY are. That’s all.
You are in the same situation as some other boys?
Yes, as everyone who got a “minor”. Everyone is the same. We are like
“mental peoples”.
Do you talk about these things, problems when you meet?
Of course we do. Because we don’t have any other options. How can we
hide if we see in each other’s faces, eyes and we know. “You got negative” “I see”
There is always negative when we hear. We heard that for every guy that talked.
Is there any way you can support each other? Is that even possible?
Emotionally?
Yes, we are giving us hope that it will be ok. For example, if one of our friends
in the court we are saying to him that he should not worry. And he comes back
and says that he got negative also. That means that there is no hope. I can guarantee you if that was Slovenian person, he would be mental by this time.
How can you manage with this? Do you see yourself as a fighter?
Actually, we are fighting. We are fighters but when the judges are not giving
us points for what we should do. We are fighting harder, but when the judges
are also fighting against us, they are giving point to somebody else that doesn’t
mean anything. We need results of fighting. We need fruits for our efforts. But
we are getting nothing. Even if fight for twenty more years nothing will happen.
This country will not give us documents. It will be from this court to that court.
They will sent us. They want to play with our times. Sometimes we are thinking
in XY they are killing us with bullets, and it was better – one bullet, explosion,
problem and you die – here we are waiting for 2 years for the documents from
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this court to that – it is a pain it is almost like killing me, they are turning us
to mental. They are hurting us, they will make us mental and they won’t give
us documents then because we are mental. 2 years just wait … Let’s say for example this court is high court, they have so much power and supreme is giving
them answer by the ministry of internal affair, giving decision to her and then
she is saying I will not accept your decisions, I am going against you. And we are
thinking if that is the system of this country, then … the hell is better than here,
there you are burning, nothing else can happen to you.
Is it hard or easy to meet people in Slovenia?
I can say that Slovenian people are so closed-minded people, really close.
Until they don’t know you they wouldn’t even say hi to you. OK, there are
some people who would say, some people from 100, I can say … But now
I am always trying to be fun, doesn’t matter who – minister or beggar. To
make people laugh, making him laugh makes me happy. Sometimes there are
such annoying people, I don’t insult them, but tell them funny stories. I had a
situation with one girl and I said something funny and she got so angry, she
answered me like I kicked her and said something really bad.
So you think they are too serious?
Too serious, closed minds. They don’t want to talk with any other, not from
their country, with different skin, different language. They don’t make a relationship or connection with that people.
So in general you have this feeling about Slovenians?
Yes, it’s not just me, it’s everyone.
Do you have any friends with similar experience?
Yes, of course. You can ask all of my friends. All. We had a lot of bad experience with this kind of things.
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Do you keep in touch with your friends in your home country?
No, sorry. It is really hard. Each time, if I put 5 euros credit, I can only
talk for four or five minutes.
Because of financial (reasons)?
I could not support, I could not talk.
You can only reach them by phone? Is it not possible by Facebook and
these things?
No, no, no. Internet and Facebook, by those things is really hard. XY is
a new country. They came out of war. And these internet facilities or even to
have access to internet is really hard. And expensive for those people.
Do you have any friends from XY that are living in any other European
country?
No. I only have two guys, in Europe, I only have friends that I found in
Greece and in other countries where we have been together, or some people
you can find on Facebook and in a chat and things like that.
What about family, do you communicate with them?
Sorry, I don’t want to talk about that.
Have you managed to learn the language?
Yes, I tried my best. I am still trying hard. I am still trying for the high
school.
How is it going?
It is pretty hard language. Even Slovene kids had problems. I understand
most, in recent months I am starting speaking ok, by grammar points. I am
doing my best to prepare myself for September, for high school.
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You speak a lot of languages?
Yes, I speak Indian, Kurdish, my home language, English and little bit
Arabic.
Your mother tongue is?
Persian.
You also know how to read and ...?
Yes, I graduated.
Are you satisfied with your social life or do you want more social contacts?
If you are not, what can you change? Nothing. Actually I want to know
more people, to have more contacts, to be social. To be more in touch with
people. To have more friends from different cultures, from different societies, to
have fun, to have a hobby, to travel with them, to know the world, to know the
people. But that is not possible. We don’t have documents and we are living in a
society where we face so much tensions, stress. Other persons don’t even want to
be friends with us because they see some much pain and stress in us and could
say why should they make themselves sad. We were not born with this stress
and painful, hard, sadness faces. We were not born like this but time and situation made us like that. We are also humans, we also have feelings.
We already talked about your free time and hobbies. You mentioned
that you started training. Are you doing anything else?
No, nothing. Cooking, most the time at home. Cooking and that sport.
You mentioned that you already trained that sport. That you were training before, it is not that you started it in Slovenia?
Yes. No, no. Before in XY I was also training. I had a kind of problem in
XY that my bones were hurting when I was a four year old kid. My mother and
father were telling me that my bones are hurting me. I went to a lot of specialists
and they couldn’t find any solutions for this. My father’s friend was a master
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of kung fu and he said that I should come to him and he will help me. Then he
have me some special exercise. And the pain in my bones was gone. I decided
that I will not stop training. Here kung fu was not available so I started with
kickboxing. And that was not a problem. Any sport is a sport. It’s the same.
Did you try any new activities since you arrived here?
No.
Do you have any place that you can chill out or stay by yourself?
No, actually it is really hard. Sometimes I go to center to sit alone by the
river. That is the only place I have.
Where do you meet your friends?
Actually I always meet them in the center.
Do you go out or do you meet each other at your home?
Most of the time we get together in the center because some doesn’t have
the bus card and some of them are far away, that is why is the best place to
meet in center. We always meet in center together.

*
How would you describe yourself?
Describe myself? I am a Slovenian immigrant.
You already said in the beginning, would you add something?
No.
What kind of character do you have? How do you think other people
see you?
I think from the questions I answer, in the end people will know what is
my character.
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According to your style what kind of group would you belong to? How
do you dress? Is it sport or any other ...?
I dress sports and my culture. To explain about my country to the people.
Talk about it and wear my national clothes.
How often do you wear your national clothes? Do you have the opportunity for this?
Actually, no. One time with friends we went in the center and people
were looking like we are meat and they are hungry wolves. Like they are going attack us and eat us. They were looking us in a strange way. And then we
decided why should we make ourselves a topic in the streets. Leave it.
So you are dressing…?
Normally, jeans.
Do you like music?
Yes, I love music.
What kind of music do you…?
Persian and Indian. No rock, no metal.
What about western music?
No, no , no. Only Indian and Persian. Only of this two music I am really a
big fan of.
Do you watch television and movies? Cinema?
Yes. No, cinema it’s too expensive, like 7 euros for a movie, and my economic situation does not allow me. I also couldn’t watch TV because there is
only one television. And we have an antenna and there are only 8 channels.
And there is always one thing on the television and that is news. Nothing else.
If I want to watch television channels I need to pay 60 to 65 euros.
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You don’t have the possibility to watch television?
I have some channels to watch.
Do you have the computer and the internet?
With internet you can watch these things but they all cost a lot of money
if you want to watch live television.
Do you have the feeling you are the same person you were in your home
country?
No. I changed 100%.
How?
Everything has changed. Speaking, talking, listening differently, we learn
different things.
How long have you been here? 4 or 5 years?
Yes. In these 5 years we changed a lot. In XY we were still kids. There was
one tension, that you would die. But here you need to turn into a man, to think
about everything. You need watch what you say in which place. Where to learn,
hear, think. Here you need to turn into 50 year old man and think how to survive.
How to stay. Firstly is not my country, not my language, not my people, no my
laws, nothing is here. You need to really think a lot about each step you make. Am
I right, am I wrong, and you cannot go wrong. Here they cannot help my people
from home, here no one knows me. That means I really need to think about each
thing what am I going to do.
Do you have access to information and news?
Yes, I am checking. Actually for some news about XY I am checking on
the internet.
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You are checking what is happening in XY?
Yes, of course. I am always checking for things to become better, for 40%
better and then XY is secure and I will return back.
Are you interested in politics?
Animals are animals. No one want to enter into the jungle between the
wild animals. And I am not a person (laugh). I don’t want see them eating
my body.
What do you think about politics in general?
XY wars, dog wolf. They are all different faces but are all from same family. These politicians are all from the same family. They are only thinking for
the benefits of them self ’s. To benefit from anyone.
Do you practice any religion?
Yes, of course. I am Muslim, I am really strict Muslim. That is probably
why inspector asked me if I am a real Muslim.
Can you easily access the places for worship?
Really easily because Slovenia is building mosque for one million euros.
This is really the freedom human rights, freedom of media, freedom of everything. And all for permission, not place, for one million euros. Thanks god for
Europe. (sarcastic)
Where do you practice your religion?
At home, practicing. But we also wish for, Christians have church, Catholics
have a church, Hindu have a place, and we Muslims also wish to have it, a
mosque to pray.
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Do you think this is the sign that practicing your religion is not accepted in Slovenia?
Yes, of course. If they accepted normally. We are also human. I am praying differently and they are praying differently. It doesn’t matter. Build a
mosque and pray here.

*
How do you feel in general at the moment?
If I say good, nothing will change for these people who are deciding about
our lives. Even if I say bad, nothing will change. But it’s better to give hope to
myself. It’s good (laugh).
What do you miss the most in the current situation?
The most, I really miss the most is the peace of my country. Peace in my
country so I can go back. That no one could stop me on the way to ask me for
documents. I am tired of here, because they are treating us more like animals.
Even the dogs have more rights in Slovenia than refugee minor.
What is the most negative thing in your life?
The most negative for us is … the important thing right now in Slovenia for
the life we are living here, is that we don’t have our identity – it means a document
which should prove I am from here – for that long time I have a chance. For example, when you are going to an office, you are working – you can tell: in this office you
are working for 6 months, you are preparing yourself for 6 months there – during
these 6 months I will be 5 months working, 1 month on vacation, how much money
I will earn, I will put on this, this vacation, I will finish at this time, see my kid …
This system. Important. But in here, we don’t have documents, we don’t know what
will happen with us, what should we do, which way is good, which way is bad, what
exact plan should I make. When they give us documents, even if there is no job, I
have my documents, OK I will call my friends in Germany, Austria, because I have
the documents so please find some opportunity for me to work, to have a better life.
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We have nothing! We are now without and identity, a person without an identity is
nothing. The important thing right now is documents – to be clear.
Can you see anything positive in your life?
I think positive is only that we are learning something. That we shouldn’t
do anymore mistakes. About the mistakes we made, that we should not make
the same mistakes again. And the positive we are getting experience from the
sadness from the pain, from the problems, from the hard times in our lives.
The positive is only this.

*
What do you think you will do in ten years?
I think in ten years I will look like a sixty five year old man with these problems. That is the first thing I am afraid. Maybe some of my friends will visit me in
some hospital because I am mental (laughs). There aren’t any solutions. And god
is great, we are praying to him, maybe he will find some solutions, maybe we will
find some solutions. Or maybe my inspector will die.
What is your biggest dream? Your biggest wish?
To get the document, to be a champion.
If you could give advice to yourself or another child in your home
country before the child leaves, what would you say?
Die there, don’t come to Europe.
Really?
Yes. Die there, don’t come to Europe. If you come, don’t come to Slovenia (laughs).
If you could tell the country authorities to make things better for children in your position, what would you tell them?
I would take them home to XY for 1 month, I will take their documents
and give them 230 and tell them to live! For 1 month. They should experience
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our problems. Then they would understand everything. The second day they
would change the law.
Would you add anything?
Nothing, I think we talked about everything. But I hope that everyone
will hear this my interview, because everyone should know what is going on
in this country, because these are our problems. And I hope they will not close
their eyes like a monkey. They should broadcast everything to others.
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